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NUCLEAR  REGULATORY  COMMISSION'S 
AGREEMENT  STATES  PROGRAM 


MONDAY,  AUGUST  2,  1993 

House  of  Representatives, 

Environment,  Energy, 
AND  Natural  Resources  Subcommittee 
OF  the  Committee  on  Government  Operations, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  11:01  a.m.,  in  room 
2247,  Ravbum  House  Office  Building,  Hon.  Mike  Synar  (chairman 
of  the  subcommittee)  presiding. 

Present:  Representatives  Mike  Synar,  Carolyn  B.  Maloney,  and 
J.  Dennis  Hastert. 

Also  present:  Sandra  Z.  Harris,  staff  director;  David  M.  Berick, 
professional  staff  member;  Elisabeth  R.  Campbell,  clerk;  and  Charli 
E.  Coon,  minority  professional  staff.  Committee  on  Government 
Operations. 

OPENING  STATEMENT  OF  CHAIRMAN  SYNAR 

Mr.  Synar.  Today  the  subcommittee  convenes  the  first  of  several 
hearings  that  we  are  going  to  hold  to  examine  the  U.S.  Nuclear 
Regulatory  Commission's  programs  to  regulate  nuclear  materials  at 
the  thousands  of  hospitals,  factories,  laboratories,  and  other  loca- 
tions where  these  radioactive  materials  are  used. 

Let  me  take  this  opportunity  to  apologize  to  all  our  witnesses 
and  people  here.  This  hearing  was  scheduled  for  last  Friday;  but 
because  of  a  potential  appearance  on  the  Hill  by  the  President,  we 
felt  it  was  important  to  postpone  until  today.  I  appreciate  everyone 
being  very  flexible  so  that  we  could  reschedule  this  hearing. 

These  activities,  which  we  look  at  today,  are  regulated  because 
the  handling  of  nuclear  materials  presents  an  obvious  risk  to  public 
health  and  safety.  The  focus  of  today's  hearing  is  the  NRC's  Agree- 
ment States  Program. 

The  NRC  currently  has  formal  agreements  with  29  States — so- 
called  "Agreement  States" — delegating  authority  for  the  regulation 
of  medical  uses  of  radioactive  material,  industrial  radiography,  and 
nuclear  activities  other  than  nuclear  power  plants  and  activities  at 
Federal  facilities.  These  29  States  regulate  two-thirds  of  the  ap- 
proximately 22,000  materials  licensees  in  the  United  States. 

The  majority  of  State  programs  are  usually  found  to  be  adequate. 
However,  as  we  will  see  today,  some  State  programs  have  signifi- 
cant shortcomings.  Indeed,  in  a  number  of  cases,  the  NRC  has  ac- 
tually been  unable  to  certify  that  the  nuclear  regulation  programs 
in  the  Agreement  States  are  adequate  to  protect  the  public  health 
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and  safety.  In  fact,  the  subcommittee's  own  extensive  analysis  of 
the  NRC  data  for  the  past  10  years  indicates  that,  on  average,  one- 
fifth  of  the  Agreement  States  programs  are  not  found  to  be  ade- 
quate to  protect  pubHc  health  and  safety. 

The  22,000  licenses  span  a  broad  range  of  activities  including 
hospitals  and  doctors'  offices  which  use  radioactive  materials  for 
cancer  treatments  and  diagnostic  tests;  industrial  uses  of  radio- 
active materials;  university  and  private  research  labs  using  radio- 
active materials;  construction  gauges  utilizing  radioactive  mate- 
rials; and  companies  that  use  radioactive  sources  to  perform  in- 
spections of  pipelines,  bridges,  and  other  structures  and  equipment, 
and  oil  and  gas  wells.  In  addition.  States  regulate  x-ray  machines 
and  other  activities  not  under  the  NRC's  jurisdiction. 

The  purpose  of  today's  hearing  is  not  to  judge  individual  State 
programs,  although  we  will  be  discussing  some  with  longstanding 
problems.  Rather,  the  primary  purpose  is  to  determine  now  well 
the  NRC  is  carrying  its  responsibility  to  ensure  that  States  are  car- 
rying out  their  responsibilities. 

In  future  hearings,  the  subcommittee  will  examine  the  NRC's 
own  regulations  of  licensees  in  States  where  the  Commission  has 
jurisdiction.  Those  hearings  will  examine  such  issues  as  medical 
misadministration,  decommissioning  of  facilities,  and  other  impor- 
tant subjects. 

We  are  delighted  to  have  all  the  NRC  Commissioners  with  us 
today,  and  we  look  forward  to  hearing  their  responses  to  our  con- 
cerns over  the  Agreement  States  Program. 

Let  me  also  announce  that  the  subcommittee  will  be  meeting 
again  on  Friday  of  this  week  at  9:30  in  this  very  same  room,  and 
that  hearing  is  going  to  review  FERC's  conduct  with  respect  to  the 
electricity  programming.  Not  only  will  the  hearing  examine  FERC's 
processing  of  the  electricity  applications  but  the  implementation  of 
the  electricity  provisions  in  the  Energy  Policy  Act  of  1992. 

Now,  I  would  like  to  ask  unanimous  consent  that  all  statements, 
including  Mr.  Hastert's,  who  should  be  with  us  shortly,  be  made  a 
part  of  the  record. 

We  are  going  to  have  a  fairly  large  number  of  exhibits  today. 
Members  of  the  minority,  counsel,  and  members  of  the  majority 
have  been  provided  advance  copies  of  these  materials,  and  copies 
are  included  in  the  hearing  packets  which  the  members  have  before 
them. 

As  you  can  see,  there  are  two  notebooks  containing  the  exhibits, 
for  the  convenience  of  our  witnesses. 

Typically,  this  subcommittee  has  put  out  the  exhibits  as  we  in- 
troduced them.  However,  in  order  to  avoid  what  would  be  repeated 
disruption  during  the  hearing,  we  will  not  be  doing  that  today. 
Also,  we  will  be  distributing  copies  to  those  in  the  audience  at  tne 
conclusion  of  this  hearing. 

For  the  press,  we  have  one  set  of  exhibits  on  the  press  table. 
Please  share  those  as  we  introduce  them. 

If  any  of  you  in  the  audience  requires  copies  of  the  exhibits, 
please  see  the  subcommittee  clerk  at  the  conclusion  of  the  hearing 
or  call  the  subcommittee  offices  later. 

Our  first  panel  is  Mr.  Jim  Wells,  Associate  Director,  Energy  and 
Science  Issues,  Resources,  Commimity,  and  Economic  Development 


Division  of  the  General  Accounting  Office,  accompanied  by  Ed 
Allen  and  Philip  Olson;  and  Mr.  Wayne  Kerr,  Director  of  the  Office 
of  Radiation  Safety,  Illinois  Department  of  Nuclear  Safety. 

If  those  gentlemen  would  please  come  forward. 

Gentlemen,  as  you  are  aware,  we  swear  in  all  our  witnesses  in 
order  not  to  prejudice  past  or  future  witnesses.  Do  any  of  you  have 
any  objections  to  being  sworn? 

Please  stand  and  raise  your  right  hand. 

[Witnesses  sworn.] 

Mr.  Synar.  Jim,  welcome  back.  As  one  who  has  worked  on  this 
subcommittee  at  a  point  in  time  in  your  career,  it  is  good  to  see 
you  here;  and  we  look  forward  to  your  testimony.  Before  we  do,  let 
me  call  on  Mr.  Hastert  for  any  opening  statements  he  may  have. 

Mr.  Hastert.  Thank  you,  Mr.  Chairman. 

It  has  been  over  30  years  since  the  inception  of  the  Ajgreement 
States  Program.  Currently,  over  half  of  the  States  participate  in 
this  program.  Both  the  Agreement  States  and  the  NRC  believe  that 
this  program  has  been  successful  in  protecting  the  health  and  safe- 
ty of  the  public  from  the  potential  hazards  of  radioactive  materials. 
However,  despite  the  overall  success  of  the  Agreement  States  Pro- 
gram, GAO's  written  testimony  implies  that  the  public  health  and 
safety  is  in  peril.  If  GAO  has  firm  evidence  of  this,  it  certainly  is 
not  apparent  in  its  report.  While  I  agree  that  this  program  may 
warrant  some  adjustments,  I  nevertheless  believe  it  is  irresponsible 
to  unnecessarily  alarm  the  public  that  their  health  and  safety  is  at 
significant  risk. 

Generally,  the  States  operating  under  this  pro-am  do  so  in  a  re- 
sponsible manner  and  deserve  credit  for  providing  an  adequate 
level  of  protection  to  the  public.  Where  problems  have  arisen  with- 
in an  individual  Agreement  State  program,  it  is  my  understanding 
that  the  NRC  prefers  to  work  with  the  State  to  resolve  any  such 
problems  on  a  mutually  satisfactory  basis  rather  than  to  unilater- 
ally terminate  an  Agreement  State  program. 

I  believe  that  this  is  the  correct  approach.  If  a  State  subse- 
quently fails  to  take  corrective  action  within  a  reasonable  period  of 
time,  then  it  is  appropriate  for  the  NRC  to  suspend  or  terminate 
an  Agreement  State  program. 

I  would  like  to  acknowledge  and  commend  my  State  of  Illinois  for 
developing  a  truly  professional  Department  of  Nuclear  Safety.  In- 
deed, Illinois  has  an  exemplary  Agreement  State  program  and 
should  serve  as  a  model  for  other  States  to  emulate. 

Let  me  conclude  that  the  Congress  was  correct  in  recognizing  the 
States'  ability  to  manage  this  progn'am.  Indeed,  individual  States 
are  in  closer  contact  with  licensees  and  have  a  better  understand- 
ing of  local  conditions  than  does  the  Federal  bureaucracy. 

I  spent  4  frustrating  years  trying  to  deal  with  the  NRC  and  fi- 
nally had  to  move  a  program  to  the  State  of  Illinois  to  get  any  sat- 
isfactory results. 

Any  flaws  that  exist  in  the  Agreement  States  Program  are  cor- 
rectable. Thus,  we  should  not  reverse  the  direction  of  this  program 
by  centralizing  its  functions  in  Washington,  DC. 

Mr.  Synar.  We  are  glad  to  have  you  here,  Mr.  Wells.  Your  entire 
testimony  will  be  made  a  part  of  the  record.  We  would  ask  you  to 
summarize  in  5  minutes. 


STATEMENT  OF  JIM  WELLS,  ASSOCLVTE  DIRECTOR,  ENERGY 
AND  SCIENCE  ISSUES,  RESOURCES,  COMMUNITY  AND  ECO- 
NOMIC DEVELOPMENT,  U.S.  GENERAL  ACCOUNTING  OFFICE, 
ACCOMPANIED  BY  ED  ALLEN,  ASSISTANT  DIRECTOR;  AND 
PHILIP  A.  OLSON,  EVALUATOR  IN  CHARGE 

Mr.  Wells.  We  appreciate  the  opportunity  to  discuss  the  results 
of  the  work  that  we  performed  for  you  regarding  the  NRC's  efforts 
to  regulate  nuclear  materials. 

For  today's  hearing,  you  specifically  asked  us  to  discuss  the 
States  that  chose  to  control  nuclear  materials  themselves,  known 
as  the  "Agreement  States,"  with  NRC's  program  for  States  that 
have  chosen  not  to  regulate  nuclear  materials,  known  as  NRC-reg- 
ulated  States,  and  the  effectiveness  of  these  two  individual  pro- 
grams. 

In  summary,  our  report  revealed  problems  with  the  way  the  NRC 
regulates  the  nuclear  materials.  It  is  questionable  whether  the 
public  is  being  adequately  protected  from  nuclear  materials  outside 
of  power  plants,  and  the  NRC  lacks  information  as  to  whether  all 
States  receive  the  same  minimum  level  of  protection. 

Our  work  on  the  report  revealed  that  NRC  does  not  collect  com- 
parable data  for  its  licensing  and  inspection  programs;  and  the 
agency  doesn't  have  a  common  set  of  performance  indicators  to  ef- 
fectively gauge  the  Agreement  States  Program. 

And  those  that  I  refer  to  on  the  chart  on  the  right,  the  Agree- 
ment States  Programs,  are  the  darker  colored  States,  in  29  States; 
and  the  NRC-regulated  States  program,  which  is  administered  in 
the  remsiining  21  States. 

Of  the  23,000  licensees  involving  nuclear  materials,  as  you  point- 
ed out  in  your  opening  statement,  Mr.  Chairman,  the  Agreement 
States  regulate  two-thirds,  or  15,000,  of  these  licensees. 

Furthermore,  NRC  does  not  currently  have  specific  criteria  proce- 
dures for  suspending  or  revoking  an  A^eement  State  program.  As 
a  result,  NRC,  based  on  the  work  that  we  have  done,  allowed  some 
of  the  State  programs  to  continue  to  operate  without  being  sus- 
pended or  revoked  even  though  the  States  are  not  complying  fully 
with  NRC  requirements. 

Mr.  Chairman,  this  program  has  a  30-year  history.  Yet  we  as 
auditors  could  not  find  important  critical  result-type  information  on 
how  effectively  the  program  was  being  carried  out.  The  NRC  is 
hard  pressed  to  prove  that  the  public  is  being  adequately  protected, 
and  I  will  talk  to  that  a  little  later. 

By  law,  Mr.  Chairman,  NRC  is  responsible  for  regulating  users 
of  nuclear  materials  to  be  sure  that  these  materials  are  safely  used 
and  controlled.  The  American  people  trust  that  NRC  is  adequately 
protecting  the  public.  Millions  of  individuals  depend  on,  use,  and 
gain  benefits  from  using,  radioactive  materials,  not  only  from  R&D 
but  industrial,  academic,  and  consumer  activities. 

In  medicine,  radioactive  nuclear  materials  are  widely  used  for 
such  purposes  as  injections  to  diagnose  and  treat  diseases  like  can- 
cer. However,  their  use  can  be  deadly  if  not  handled  properly. 

Late  last  year,  the  press  reported  the  misuse  of  nuclear  materials 
sometimes  resulting  in  death.  The  misuse  of  nuclear  material  has 
been  a  causal  or  contributing  factor  in  at  least  37  deaths  since  the 


1960's.  Many  of  these  instances,  by  the  way,  had  not  been  reported 
in  any  of  NRC's  earlier  existing  reporting  systems. 

In  partnership  with  the  Governors  of  the  29  States,  signed  agree- 
ments today  exist  whereby  NRC  has  reHnquished  its  authority  to 
regulate  nuclear  materials  in  those  States;  and  the  States  have 
agreed  to  take  over  this  responsibility. 

However,  NRC,  in  order  to  inspect  the  29  States,  must  review 
the  State  programs  periodically  and,  based  on  problems  within  the 
program,  does  have  the  authority  to  revoke  or  suspend  all  or  part 
of  program  if  the  State  program  is  found  to  be  incompatible  or  in- 
adequate. 

Mr.  Chairman,  you  asked  two  questions.  The  first  question  you 
asked  is  if  NRC's  two  programs  are,  in  fact,  compatible. 

The  answer  is:  We  could  not  tell.  NRC's  overall  goal  is  to  ade- 
quately protect  the  public  and  the  environment  from  radiation.  The 
NRC,  in  the  Agreement  States,  fulfills  this  responsibility  by  licens- 
ing users  of  nuclear  materials,  inspecting  their  activities,  and  tak- 
ing enforcement  actions  to  ensure  compliance  with  its  rules  and 
regulations. 

However,  NRC  does  not  have  an  agreed  upon  set  of  common  per- 
formance indicators  that  it  can  use  at  the  end  of  the  program  to 
compare  the  Agreement  State  activities  with  the  NRC  State  activ- 
ity programs. 

Furthermore,  because  the  two  programs  are  independent  of  each 
other  and  operated  independently  until  most  recently,  NRC  does 
not  require  comparable  data  to  be  collected  or  summarized  even  in 
the  same  format  for  the  two  programs.  Neither  the  NRC  head- 
quarters and  regional  offices  nor  Agreement  State  officials  that  we 
visited  and  talked  with  could  provide  us  with  a  list  of  common  indi- 
cators, such  as  numbers  of  overdue  inspections,  radiation 
overexposures,  or  violations  that  they  could  use  to  measure  their 
own  program's  effectiveness  in  attaining  the  NRC's  goal  of  ade- 
quately protecting  the  public  and  the  environment  from  radiation. 

There  were  bits  and  pieces  of  similar  information;  but,  generally, 
the  data,  when  we  asked  for  it,  was  not  maintained  or  collected; 
or  if  we  did  find  some  data,  it  contained  ambiguities  and  it  carried 
different  interpretations  depending  on  which  States  you  were  talk- 
ing to. 

Even  the  time  periods  were  incompatible.  For  example,  NRC 
didn't  collect  information  on  the  two  programs  for  the  same  time 
period. 

Furthermore,  for  selected  data  like  staff  ratios,  the  Agreement 
State  programs  consciously  requires  that  professional  staffing  lev- 
els be  approximately  1.5  staff  per  100  licenses.  NRC,  in  their  ad- 
ministered program,  on  the  other  hand,  had  not  established  any 
such  ratios  on  their  own  and  basically  had  to  do  a  manual  calcula- 
tion of  what  their  ratios  would  be. 

In  addition,  NRC  collects  information  for  the  NRC-regulated 
State  programs,  but  doesn't  do  the  same  for  the  Agreement  State 
programs  on  indicators  such  as  the  numbers  and  types  of  violations 
that  it  finds,  certain  enforcement  actions,  and  the  resulting  civil 
penalties  or  fines  that  are  imposed. 


In  other  words,  when  you  asked  us  to  look,  we  went  out  and 
found  information  for  the  NRC  programs  but  couldn't  find  similar 
comparable  information  in  the  State  programs. 

Therefore,  the  comparisons  between  the  two  programs  were  im- 
possible to  make  because  the  indicators  were  not  there.  Thus,  com- 
parable NRC  statistics  don't  exist  nationwide  for  determining  if 
changes  to  the  State  program  are  needed  in  these  areas.  For  exam- 
ple, NRC  does  not  know  the  total  violations  by  type  that  are  occur- 
ring across  the  country  and  as  good  managers  cannot  analyze  at  a 
national  level  what  tne  effect  of  enforcement  actions  might  be, 
needed  or  not  needed. 

Mr.  Chairman,  your  second  question  asked  us  whether  the  two 
material  progprams  are  effective.  And  this  gets  at  your  question, 
Congressman.  And  the  answer  is:  It's  questionable,  because  we  as 
auditors  were  unable  to  tell.  Until  NRC  agrees  on  a  common  set 
of  performance  indicators  that  can  be  applied  to  both  programs  so 
that  you  are  looking  at  apples  and  apples,  NRC  will  not  be  able  to 
measure  objectively  and  quantitatively  the  effectiveness  of  the  two 
programs. 

Will  the  American  public  be  protected  in  one  State  the  same  as 
in  the  other  State?  We  don't  know.  Whether  all  States  are  receiving 
the  minimum  protection  is  undetectable.  The  nationwide  informa- 
tion that  NRC  does  collect  and  what  it  reports  on,  we  found,  was 
incomplete. 

And  the  agency  lacks  clear,  specific  criteria  or  procedures  for  sus- 
pending or  revoking  an  Agreement  State  progpram.  The  nationwide 
information  that  NRC  collects  and  reports  to  the  public  and  the  in- 
formation that  is  given  to  tlie  Congress  at  times  is  inaccurate  and 
incomplete. 

Its  quarterly  report  to  the  Congress  on  abnormal  occurrences  is, 
at  times,  of  limited  value  in  identifying  the  significant  incidents  of 
radiation  exposures  that  have  occurred  nationwide.  NRC  does  not 
require,  for  instance,  that  Uie  Agreement  State  programs  even  re- 
port the  abnormal  occurrences.  Therefore,  some  reports — ^the  re- 
ports that  are  received,  are  received  voluntarily;  they  are  not  re- 
quired. Consequently,  some  of  the  Agreement  States  didn't  report 
uie  data. 

We  identified,  during  our  review,  at  least  eight  related  deaths 
that  occurred  during  the  1980  and  1981  time  period  that  for  in- 
stance, were  not  reported  as  abnormal  occurrences  in  NRC's  quar- 
terly report  to  the  Congress. 

If  NRC's  effectiveness  is  truly  measured  by  the  information  that 
is  being  reported,  it  comes  down  to  it's  questionable  whether  the 
public  is  being  adequately  protected  from  nuclear  material,  if  you 
have  to  rely  on  the  information  that  exists  in  NRC's  current  data 
bases. 

According  to  information  being  reported  in  the  press,  many  more 
deaths  may  have  occurred  without  being  reported  by  NRC. 

NRC  officials  doubt  the  accuracy  of  the  reporting  because  only  24 
percent  of  the  abnormal  occurrences  were  reported  from  the  29 
Agreement  States,  which  regulate  about  twice  as  many  licenses  as 
NRC. 

Other  NRC  reports  appear  to  be  similarly  flawed.  And  just  from 
1990  and  1991  reports — the  events  that  were  reported  were  inac- 


curately  reported.  Internal  NRC  documents  that  we  found,  showed 
for  instance,  65  events  in  which  workers  were  overexposed  to  radi- 
ation; but  the  1990  report  when  published  showed  that  only  3 
events  occurred,  and  no  medical  misadministrations  were  reported 
such  as  the  wrong  persons  or  wrong  amount  of  nuclear  material 
being  injected. 

Yet,  in  the  NRC  program  monitored  States,  there  were  467  such 
events  that  were  reported.  This  certainly  raises  questions  about  the 
comparability  of  the  two  programs. 

NRC  has  vague,  almost  contradictory  criteria  procedures  for  sus- 
pending or  revoking  an  Agreement  State  program.  For  example, 
the  criteria  for  the  indicator  status  of  compatibility  of  reflation, 
an  indicator  that  NRC  considers  necessary  to  protect  public  health 
and  safety,  requires  an  Agreement  State  to  adopt  certain  new  NRC 
regulations  within  3  years  for  the  State  to  remain  compatible  with 
NRC. 

The  criteria  for  the  personnel  requires  a  staffing  level  of  1  to  iy2 
staff  per  100  licenses.  However,  NRC's  policy  statement  on  how 
these  guidelines  will  be  applied  to  make  that  determination, 
whether  a  State  is  in  noncompliance  with  the  requirements  while 
allowing  the  program  to  continue  without  being  suspended  or  re- 
voked, NRC  has  no  specific  criteria  for  how  many  of  these  indica- 
tors a  State  has  to  be  deficient  in  before  NRC  must  step  in  and 
take  action  to  suspend  or  revoke  that  State's  agreement. 

In  NRC's  most  recent  assessment  of  State  programs  that  we  re- 
viewed, NRC  was  not  able  to  make  a  finding  that  five  State  pro- 
grams were  adequate  to  protect  public  health  and  safety.  One  State 
had  130  licensees  that  were  overdue  for  inspection.  And  another 
State  had  a  staff  ratio  of  .81,  which  are  not  considered  by  NRC's 
policy  statement  to  be  sufficient  to  maintain  a  viable  program. 

In  13  Agreement  States,  NRC  was  also  unable  to  make  a  finding 
that  the  State's  programs  were  compatible.  One  State  had  not 
adopted  over  10  regulations  within  the  required  3  years  and  had 
not  had  compatible  regulations  for  approximately  6  years. 

In  every  one  of  these  instances,  NRC  did  not  step  in  and  suspend 
or  revoke  the  Agreement  State's  program.  Whether  the  public  is 
adequately  protected  by  State-regelated  or  NRC-regulated  program 
is  questionable. 

And  I  know  that  in  talking  with  the  chairman  of  NRC  and  manv 
other  NRC  officials  that  they  will  say  that,  based  on  their  knowl- 
edge of  the  program,  that  they  are  confident  that  the  public  is  get- 
ting an  adequate  level  of  protection.  It  is  fair  for  them  to  have  that 
conclusion. 

But  what  we  are  saying  today  and  what  we  have  said  in  our 
GAO  report,  is  that  we — as  auditors,  we  were  unable  to  go  in  there 
and  do  an  audit  of  the  program  to  prove  or  to  demonstrate  that 
what  NRC's  knowledge  is,  is  true. 

Information  being  collected  on  NRC's  programs  is  truly  not  com- 
patible. And  without  a  common  set  of  performance  indicators, 
frankly,  it  is  not  clear  if  NRC's  goal  to  adequately  protect  the  pub- 
lic is,  in  fact,  being  met  and  can  be  demonstrated. 
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NRC  needs  to  develop  performance  indicators  which  we  under- 
stand that  they  have  done,  and  they  are  working  on.  And  they  need 
to  ensure  that  the  information  and  incidents  that  are  being  re- 
ported are  correct. 

Mr.  Synar.  Thank  you. 

[The  prepared  statement  of  Mr.  Wells  follows:] 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

We  appreciate  the  opportunity  to  discuss  the  results  of  the  work  that  we  performed  for  you 
regarding  the  Nuclear  Regulatory  Commission's  (NRC)  efforts  to  regulate  nuclear  materials. 
NRC  licenses  millions  of  individuals,  companies,  and  organizations  throughout  the  United  States 
to  use  various  kinds  of  radioactive  materials  for  research  and  development,  medical  diagnosis  and 
treatment,  and  industrial,  academic,  and  consumer  activities.    My  testimony  today  is  primarily 
based  on  our  review  of  these  efforts,  the  results  of  which  were  released  on  May  28,  1993,  in  our 
report  entitled  Nuclear  Regulation:   Better  Criteria  and  Data  Would  Help  Ensure  Safety  of 
Nuclear  Materials.'    For  today's  hearing,  you  specifically  asked  us  to  discuss  (1)  the 
comparability  of  NRC's  oversight  of  states  that  have  chosen  to  control  nuclear  materials 
themselves,  known  as  agreement-states,  with  NRC's  program  for  states  that  have  chosen  not  to 
regulate  nuclear  materials,  known  as  NRC-regulated  states,  and  (2)  the  effectiveness  of  these 
programs. 

Late  last  year,  the  press  revealed  shocking  accounts  of  the  misuse  of  nuclear  materials, 
sometimes  resulting  in  death.   Whereas,  the  danger  that  a  nuclear  power  plant  will  have  an 
accident  is  very  remote,  the  use  of  nuclear  materials  in  areas  outside  the  physical  boundaries  of 
nuclear  power  plants  affects  thousands  of  people,  and  has  been  a  causal  or  contributing  factor  in 
at  least  37  deaths  since  the  1960s. 


'GAO/RCED-93-90,    Apr.    26,    1993. 
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In  summary,  our  report  revealed  problems  with  the  way  that  NfRC  regulates  nuclear  materials. 
It  is  questionable  whether  the  public  is  being  adequately  protected  from  nuclear  materials  outside 
of  power  plants,  and  NRC  lacks  information  on  whether  all  states  receive  the  same  minimum 
level  of  protection.   Our  work  on  the  report  revealed  that  NRC  does  not  collect  comparable  data 
for  its  licensing  and  inspection  programs  and  that  the  agency  does  not  have  a  common  set  of 
performance  indicators  to  effectively  gauge  both  the  agreement-states  program,  which  is 
administered  in  29  states,  and  the  NRC-regulated  states  program,  which  is  administered  in  21 
states.   Of  the  23,000  licenses  involving  nuclear  materials^  as  of  July  1992,  agreement-states 
regulated  about  two-thirds,  or  15,000,  of  the  licenses,  while  NRC-regulated  states  controlled 
about  8,000  licenses.   Furthermore,  NRC  does  not  have  specific  criteria  or  procedures  for 
suspending  or  revoking  an  agreement-state's  program.    As  a  result,  NRC  allows  some  of  the 
states'  programs  to  continue  to  operate  without  being  suspended  or  revoked  even  though  the 
states  are  not  complying  with  NRC's  requirements. 

BACKGROUND  AND  SCOPE  OF  REVIEW 

By  law,  NRC  is  responsible  for  regulating  users  of  nuclear  materials  to  ensure  that  these 
materials  are  safely  used  and  controlled.   The  American  people  trust  that  NRC  is  adequately 
protecting  them.   Millions  of  individuals,  companies,  and  organizations  throughout  the  United 
States  are  able  to  use  various  kinds  of  radioactive  materials  for  research  and  development  and 


•^A  license  is  a  legally  binding  document  between  NRC  or  an 
agreement  state,  and  civilian  users  of  nuclear  materials  to 
regulate  the  safe  use  of  radioactive  materials. 
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industrial,  academic,  and  consumer  activities.   In  medicine,  radioactive  nuclear  materials  are 
widely  used  for  such  purposes  as  injections  to  diagnose  and  treat  diseases  like  cancer.   However, 
their  use  can  be  deadly  if  not  handled  properly. 

hJRC  administers  its  hfRC-regulated  states  program  in  21  states  through  its  headquarters  and 
five  regional  offices.   ^fRC  and  the  governors  of  the  29  agreement-states  signed  agreements 
declaring  that  NRC  had  discontinued  its  authority  to  regulate  nuclear  materials  in  those  states  and 
that  the  states  had  agreed  to  take  over  this  responsibility.   However,  NRC  must  review 
agreement-states'  programs  periodically  and  can  revoke  or  suspend  all  or  part  of  an  agreement  if 
the  state's  program  is  found  to  be  inadequate  or  incompatible  witii  >4RCls  regulations. 

We  focused  our  work  for  today's  hearing  on  the  actions  of  NRC  headquarters,  NRC  regional 
offices,  and  agreement-states  to  regulate  nuclear  materials.   We  reviewed  pertinent  NRC  reports 
on  reviews  of  the  agreement-states  and  NRC-regulated  states  programs  and  radiation  events.   We 
visited  four  of  the  five  NRC  regional  offices,  observed  NRC  inspections  of  three  licensees, 
visited  three  agreement-states,  and  observed  three  state  inspections  of  licensees. 

NRC'S  PROGRAMS  NOT  COMPARABLE 

NRC's  overall  goal  is  to  adequately  protect  tiie  public  and  the  environment  fi-om  radiation, 
which  the  agency  and  the  agreement-states  fulfill  by  licensing  users  of  nuclear  materials, 
inspecting  their  activities,  and  taking  enforcement  actions  to  ensure  compliance  witii  NRC's  rules 
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and  regulations.    However,  NRC  does  not  have  an  agreed-upon  common  set  of  performance 
indicators  that  it  can  use  to  compare  its  agreement-states  and  NRC-regulated  states  programs. 
Furthermore,  because  its  two  programs  are  independent  of  each  other,  ^fRC  does  not  require 
comparable  data  to  be  collected  and  summarized  in  the  same  format  for  both  programs.    Neither 
NRC  headquarters  and  regional  officials  nor  agreement-states  officials  could  provide  us  with  a 
list  of  common  indicators—such  as  numbers  of  overdue  inspections,  radiation  overexposures,  or 
violations-that  they  use  to  measure  their  own  program's  effectiveness  in  attaining  NRC's  goal  to 
adequately  protect  the  public  and  the  environment  from  radiation.   As  a  result,  NRC  officials 
evaluate  different  information  for  each  program  to  determine  whether  the  programs  are  effective 
in  meeting  the  goal.    For  example,  NRC  uses  29  indicators  in  a  biennial  questionnaire  containing 
over  100  questions  to  evaluate  the  effectiveness  of  its  agreement-states  programs.   But  for 
evaluating  the  effectiveness  of  the  NRC-regulated  states  program,  NRC  uses  a  broader 
questionnaire  once  a  year  that  contains  about  22  general  questions  for  reviewing  its  regional 
offices'  program  management  for  goals  and  accomplishments. 

In  general,  NRC  uses  the  agreement-states  questionnaire  as  a  major  tool  to  evaluate  the 
compatibility  and  adequacy  of  agreement-states'  programs  with  NRC's-regulated  states  program. 
The  NRC-regulated  states  questionnaire,  however,  focuses  on  consistency  between  the  five  NRC 
regions.   NRC  officials  recognized  that  there  are  differences  between  how  they  evaluate  the 
effectiveness  of  the  two  programs. 
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In  response  to  issues  we  raised  about  NRC's  not  having  common  performance  indicators 
for  both  programs,  on  February  1 1,  1993,  NRC  formed  a  task  force.   The  task  force  was  created 
to  establish  common  performance  indicators  for  both  programs  so  that  common  areas  can  be 
evaluated.   On  June  30,  1993,  the  task  force  identified  seven  potential  programmatic  performance 
indicators  to  consider  in  evaluating  NfRC's  regional  offices  as  well  as  the  agreement-states.    NRC 
expects  to  incorporate  the  seven  programmatic  indicators  as  well  as  four  operational  indicators  in 
its  nuclear  materials  program  reviews  that  will  start  in  1994.    In  addition,  NRC's  Deputy 
Executive  Director  for  Nuclear  Materials  Safety,  Safeguards,  and  Operations  Support  has 
requested  that  NRC's  regional  administrators  and  selected  office  directors  provide  comments  and 
suggestions  on  how  both  indicator  classes  can  be  considered  in  establishing  the  effectiveness  of 
an  integrated  regulatory  materials  safety  performance  evaluation  program. 

Comparable  Data  Not  Being  Collected  and  Summarized 

Partly  because  NRC  does  not  have  a  common  set  of  performance  indicators,  it  does  not 
collect  comparable  information  in  the  same  format  for  both  programs.   NRC  also  does  not  collect 
information  on  the  two  programs  for  the  same  time  period.   Two  indicators  that  NRC  uses  to 
evaluate  the  agreement-states  program  demonstrate  the  differences  with  how  information  is 
collected  and  summarized  between  the  two  programs,  namely:   the  number  of  overdue  inspections 
and  the  ratio  of  staff  to  licenses.   NRC  considers  the  former  to  be  critical  to  protecting  public 
health  and  safety.   For  overdue  inspections,  NRC  requires  that  both  programs  meet  minimum 
established  inspection  frequencies  by  type  of  licensee,  but  it  requests  the  number  of  overdue 
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inspections  only  from  the  agreement-states.   Also,  NRC  is  not  consistent  in  how  information  on 
overdue  inspections  is  reported.   Some  agreement-states  could  have  more  overdue  inspections 
than  ^fRC-reg^lated  states  would  because  some  agreement- states  require  more  frequent 
inspections  tiian  NRC  requires  for  its  I^C-regulated  states. 

For  staff  ratios,  the  agreement-states  program  requires  the  professional  staffing  level  to  be 
approximately  1  to  1.5  staff  per  100  licenses.   On  the  other  hand,  for  its  NfRC-regulated  states 
program,  NRC  has  not  established  any  such  ratios.   The  biennial  agreement-states  questionnaire 
requests  information  on  staff  ratios.   However,  for  NRC-regulated  states,  NRC's  annual 
questionnaire  does  not  ask  for  the  staff-to-licenses  ratio.   NRC  had  to  create  it  for  us  because  it 
did  not  exist  in  the  same  format  as  it  did  for  the  agreement-states. 

In  addition,  NRC  collects  information  for  the  NRC-regulated  states  program  but  not  the 
agreement-states  program  on  indicators  such  as:  the  numbers  and  types  of  violations  that  it  finds, 
certain  enforcement  actions,  and  the  resulting  civil  penalties  or  fines  that  are  imposed.  Therefore, 
comparisons  between  the  two  programs  on  these  indicators  can  not  be  made.  Thus,  comparable 
NRC  statistics  do  not  exist  nationwide  for  determining  if  changes  to  the  agreement-states  program 
need  to  be  made  in  these  areas.   For  example,  NRC  does  not  know  the  total  violations  by  type 
that  are  occurring  across  the  country  and  cannot  analyze,  at  a  national  level,  the  effect  of 
enforcement  actions. 
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THE  EFFECTIVENESS  OF  NRC'S  TWO  NUCLEAR  MATERIALS  PROGRAMS  IS 
OUESTIONABLE 

Until  NRC  agrees  upon  a  common  set  of  performance  indicators  that  can  be  applied  to 
both  programs,  NRC  will  not  be  able  to  measure  objectively  and  quantitatively  the  effectiveness 
of  its  two  programs.   Whether  all  states  are  receiving  the  same  minimum  level  of  protection 
remains  questionable.    Furthermore,  the  information  that  NRC  collects  and  reports  on  is 
incomplete,  and  the  agency  lacks  clear  specific  criteria  or  procedures  for  suspending  or  revoking 
an  agreement-state's  program. 

NRC's  Information  Collected  Nationwide  Is  Incomplete 

The  nationwide  information  that  NRC  collects  and  reports  to  the  public  and  the  Congress 
is  inaccurate  or  incomplete.   Its  reports  such  as  the  Ouarterly  Report  to  the  Congress  on 
Abnormal  Occurrences  are  of  limited  value  in  identifying  the  significant  incidents  of  radiation 
exposures  occurring  nationwide.   NRC  does  not  require  agreement-states  to  report  abnormal 
occurrences;  the  reports  are  voluntary. 

We  identified  at  least  eight  radiation-related  deaths  occurring  in  1980/1981  that  were  not 
reported  as  abnormal  occurrences  in  NRC's  quarterly  reports.   If  NRC's  effectiveness  is  measured 
by  the  information  being  reported,  it  is  questionable  whether  the  public  is  being  adequately 
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protected  from  nuclear  materials.   According  to  information  being  reported  in  the  press,  many 
more  deaths  occurred  without  being  reported  by  NRC. 

NRC  officials  doubt  the  accuracy  of  the  reporting  because  only  24  percent  of  the 
abnormal  occurrences  were  reported  from  the  29  agreement-states,  which  regulate  about  twice  as 
many  licenses  as  NRC.   Other  NRC  reports,  such  as  its  Annual  Report-Nonreactors.  for  1990 
and  1991  appear  to  be  similarly  flawed.   For  the  1991  report,  only  15  of  the  29  agreement-states 
responded,  events  were  inaccurately  reported  in  the  wrong  year,  and  the  actual  occurrence  date 
for  17  events  was  not  shown.   For  the  1990  report  only  42  of  the  309  events  reported  came  from 
agreement-states;  the  number  of  agreement-states  which  reported  was  not  stated;  an  internal  NRC 
document  showed  65  events  in  which  workers  were  overexposed  to  radiation,  but  the  report 
showed  that  only  3  events  occurred;  and  no  medical  misadministrations  were  reported  such  as  the 
wrong  persons  being  injected  or  the  wrong  amount  of  nuclear  material  being  injected  into  persons 
from  agreement-states,  whereas  467  such  events  were  reported  from  NRC-regulated  states. 

NRC  Lacks  Specific  Criteria  or  Procedures  to  Suspend  or  Revoke  an  Agreement-State's  Program 

NRC  has  vague  criteria  or  procedures  for  suspending  or  revoking  an  agreement-state's 
program.  The  criteria  that  NRC  uses  to  review  the  agreement-states'  programs  are  contained  in 
its  1987  policy  statement,  but  they  are  vague  and  appear  to  be  contradictory.   For  example,  the 
criteria  for  the  indicator  "Status  and  Compatibility  of  Regulations."  an  indicator  that  NRC 
considers  necessary  to  protect  public  health  and  safety,  require  an  agreement-state  to  adopt 
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certain  new  >4RC  regulations  within  3  years  for  the  state  to  remain  compatible  with  NRC.   The 
criteria  for  the  indicator  "Personnel"  require  a  staffing  level  of  1  to  1.5  staff  per  100  licenses. 
However,  NRC's  policy  statement  on  how  the  guidelines  will  be  applied  allows  noncompliance 
with  the  requirements  to  occur  while  allowing  programs  to  continue  without  being  suspended  or 
revoked.    Furthermore,  NRC  has  no  specific  criteria  for  how  many  and  which  indicators  an 
agreement-state  must  be  deficient  in,  or  for  how  long  the  program  may  remain  deficient,  before 
NRC  will  suspend  or  revoke  a  state's  agreement. 

In  NRC's  most  recent  biennial  assessments  of  the  agreement- states  programs  we  reviewed, 
NRC  was  not  able  to  make  a  finding  that  five  state  programs  were  adequate  to  protect  public 
health  and  safety.   One  state  had  130  licensees  overdue  for  inspection  and  another  had  a  staff-to- 
100-licenses  ratio  of  0.81,  which  are  not  considered  by  NRC's  policy  statement  to  be  sufficient  to 
maintain  a  viable  program.    In  13  agreement-states,  NRC  was  unable  to  make  a  finding  that  the 
states'  programs  were  compatible  with  NRC's  regulatory  requirements.   One  state  had  not 
adopted  10  regulations  within  the  required  3  years  and  had  not  had  compatible  regulations  for 
approximately  6  years.   In  every  one  of  these  instances,  NRC  did  not  temporarily  suspend  or 
revoke  the  agreement-state's  program. 

Idaho's  experience,  discussed  below,  demonstrates  the  consequences  of  NRC's  reluctance 
to  revoke  a  state's  program.   Idaho's  agreement-state  program  was  the  only  one  returned  to  NRC, 
and  the  state  govemor-not  NRC-initiated  the  action  in  1991.   Although  NRC  had  identified 
long-standing  staffing  and  funding  problems  with  Idaho's  program,  it  did  not  temporarily  suspend 
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or  revoke  the  program.   In  fact,  IsfRC  was  aware  of  problems  in  Idaho  as  early  as  October  1987 
but  continued  to  find  the  state  program  adequate  for  protecting  the  public  and  compatible  with 
NRC's  regulations.   For  example,  in  October  1987,  NRC  reported  that  Idaho's  program  was 
adequate  and  compatible  with  NRC's  program,  even  though  Idaho  had  no  full-time  staff  qualified 
and  experienced  in  regulating  radioactive  materials,  as  NfRC  required,  and  the  state  had  not 
adopted  two  regulations  needed  to  maintain  compatibility  with  NRC's  program.   Subsequent 
reviews  also  showed  problems  such  as  increasing  overdue  inspections  and  the  fact  that  Idaho  did 
not  include  additional  personnel  positions  needed  for  the  program. 

CONCLUSION 

Whether  the  public  is  being  adequately  protected  by  a  state-regulated  or  NRC-regulated 
program  is  questionable.   Information  being  collected  on  NRC's  two  programs  is  not  comparable, 
and  without  common  performance  indicators,  it  is  not  clear  if  NRC's  goal  to  adequately  protect 
the  public  from  nuclear  materials  is  being  met.   NRC  needs  to  develop  performance  indicators 
that  can  be  used  and  measured  in  both  programs.   NRC  needs  to  ensure  that  incidents  are 
correctly  reported,  and  the  agency  needs  to  become  more  aggressive  with  agreement-states  if  it 
wants  the  states  to  be  more  timely  in  complying  with  its  rules  and  regulations.   In  the  report  you 
released  on  May  28,  1993,  we  cited  a  number  of  recommendations  to  the  Chairman,  NRC,  for 
better  performance  indicators  and  oversight  of  agreement-states  and  NRC-regulated  states 
programs.   All  the  recommendations  were  made  with  the  intent  to  help  NRC  provide  the  public 
with  a  higher  comfort  level  that  it  is  being  adequately  protected  from  nuclear  materials. 
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Mr.  Chairman,  this  concludes  my  statement.    I  would  be  pleased  to  respond  to  any 
questions  that  you  or  Members  of  the  Subcommittee  may  have. 
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Mr.  Synar.  Mr.  Kerr. 

STATEMENT  OF  G.  WAYNE  KERR,  ASSISTANT  MANAGER,  OF- 
FICE OF  RADIATION  SAFETY,  ILLINOIS  DEPARTMENT  OF  NU- 
CLEAR SAFETY 

Mr.  Kerr.  Thank  you,  Mr.  Chairman  and  members  of  the  com- 
mittee. I  appreciate  the  opportunity  to  appear  today  to  present  the 
views  of  the  executive  committee  of  the  Organization  of  Agreement 
States,  and  as  the  designated  representative  of  the  Executive 
Board  of  the  Conference  of  Radiation  Control  Program  Directors  re- 
garding our  relations  with  NRC,  and  to  comment  on  certain  aspects 
of  the  GAO  report. 

I  would  note  that  NRC  Agreement  State  regulated  nuclear  mate- 
rials are  only  a  part  of  the  ionizing  radiation  picture  in  the  United 
States  and,  lor  that  matter,  not  the  most  significant  source  of  pub- 
lic exposure. 

I  want  to  address  the  NRC  program  from  our  perspective.  Their 
knowledge  of  our  program  is  extensive,  but  I  want  to  focus  on  the 
formal  reviews  which  are  conducted  at  intervals  of  2  years. 

The  NRC's  Office  of  State  Programs  has  a  policies,  procedures, 
and  information  manual  covering  many  aspects  of  the  State  Agree- 
ments program.  It  is  approximately  3  inches  thick  and  contains  35 
procedures.  Some  are  internal  administrative  procedures,  but  about 
20  are  directly  related  to  program  administration  and  15  directly 
related  to  the  formal  reviews.  The  most  significant  consists  of  14 
pages  and  55  pages  of  appendixes. 

The  preparation  by  the  State  for  an  upcoming  review  is  exten- 
sive. The  NRC  regional  staff  may  be  accompanying  State  inspectors 
during  licensee  inspections  over  a  period  of  months  prior  to  the  re- 
view. Several  weeks  before  the  review  is  scheduled,  the  State  will 
be  requested  to  complete  a  questionnaire  consisting  of  84  questions. 
Illinois  furnished  365  pages  of  advance  information  to  NRC  prior 
to  the  last  full  review  and  spent  approximately  20  person  days  pre- 
paring it. 

When  the  review  is  conducted,  NRC  sends  one  to  several  people 
to  review  all  aspects  of  the  State's  program.  In  the  1990  Illinois  re- 
view, 15  different  NRC  individuals  were  present  for  1  or  more  days 
over  a  period  of  2  weeks. 

During  the  review,  the  NRC  representative  discusses  every  as- 
pect of  the  State  regulatoiy  program,  meets  with  various  super- 
visors and  closes  out  with  discussions  with  senior  management. 

The  NRC's  principal  formal  guidance  for  the  conduct  of  these  re- 
views and  the  assessment  of  the  State's  ability  to  protect  the 
public's  health  and  safety,  as  required  by  section  274(j)(l)  of  the 
Atomic  Energy  Act,  is  contained  in  the  1992  general  statement  of 
policy. 

I  think  that  you  can  see  that  there  is  an  oversight  program  for 
Agreement  States  that  is  extensive  and  pervasive.  The  NRC  should 
be  fully  capable  of  making  a  judgment  as  to  whether  the  State's 
program  is  adequate  to  protect  the  public's  health  and  safety  based 
on  the  process  I  have  just  described. 

A  1983  National  Governors  Association  [NGA]  report  found  that 
the  Agreement  States  Program  is  one  of  the  most  successful  of  the 
State/Federal  partnerships  yet  established  in  terms  of  the  flexibil- 
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ity  provided  the  States  in  assuming  regulatory  responsibility,  suc- 
cessful State  performance  of  regulatory  duties,  and  consultation 
with  States  in  the  preparation  of  new  regulations. 

In  its  March  7,  1991,  report,  the  Agreement  States  task  force  on 
compatibility  concluded  that  some  of  that  flexibility  had  been  lost 
and  we  needed  to  have  a  more  active  role  in  developing  compatibil- 
ity criteria  and  policies.  The  States  £md  NRC  have  been  working 
to  accomplish  that. 

Turning  to  section  274  requirements,  we  believe  that  the  require- 
ments of  section  274  regarding  adequacy  and  compatibility  of  the 
i^eement  State  programs  are  straightforward. 

Section  274(d)(2)  requires  an  NRC  finding  that  a  State  entering 
into  Agreement  State  status  must  have  a  program  that  is  adequate 
to  protect  the  public  health  and  safety  and  is  compatible  with  the 
Commission's  program.  Section  274(j)  only  requires  adequacy  to 
protect  the  public's  health  and  safety  and  compliance  with  certain 
specific  requirements  for  uranium  and  thorium  mill  States. 

The  act  does  not  require  compatibility  in  the  postagreement 
stage,  although  the  individual  agreements  with  States  contain  arti- 
cles pledging  both  NRC  and  the  State  to  maintain  compatible  pro- 
grams. 

Indeed,  I  believe  the  best  efforts  articles  would  not  be  in  the 
agreements  if  the  statute  had  a  requirement  for  continuing  compat- 
ibility. Contrary  to  the  findings  of  GAO,  we  believe  that  a  State's 
program  can  be  adequate  and  compatible  without  having  all  regu- 
lations identical  or  even  all  regulations  adopted. 

There  are  an  assortment  of  items  regarding  implementation  of 
the  program  that  deserve  attention. 

Adoption  of  regulations  in  a  timely  manner  is  a  frequent  topic  of 
discussion  between  NRC  and  Agreement  States.  Most  States  are 
able  to  adopt  the  regulatory  changes  within  the  3-year  timeframe 
provided  in  the  NRC  policy  statement.  This  shoula  be  more  than 
adequate  for  the  vast  majority  of  regulatory  changes.  Only  the 
most  dramatic  of  changes  might  require  quicker  action.  And,  in  any 
event,  Agreement  States  can  implement  similar  requirements  by  li- 
censing practices  if  deemed  necessary. 

The  more  dramatic  differences  we  have  with  NRC  in  the  area  of 
regulation  changes  are  related  to  the  extent  to  which  identical 
wording  may  be  required  by  NRC.  We  believe  the  effectiveness  of 
any  State  regulations  should  be  judged  rather  than  the  wording  de- 
tails. 

Agreement  States  have  always  had  the  authority  to  evaluate 
sealed  sources  and  devices  manufactured  in  their  State  which  con- 
tain agreement  materials.  These  evaluations  are  written  up  in  a 
standardized  format  and  furnished  to  NRC  and  other  Agreement 
States.  Some  are  questioning  whether  the  States  should  continue 
to  have  this  authority.  I  would  note  that  sources  evaluated  by  NRC 
in  two  cases  have  resulted  in  major  problems.  Further,  I  under- 
stand that  they  have  a  backlog  of  source  and  device  evaluations  to 
perform. 

Inquiries  have  been  made  to  Agreement  States  as  to  whether 
they  have  independent  investigation  offices  analogous  to  those  at 
NRC.  Most  do  not,  although  Texas  has  had  one  for  many  years.  We 
frankly  see  no  need  for  one  in  many  States,  and  certainly  not  in 
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Illinois.  We  could  not  keep  even  a  one-person  investigative  oflfice 
busy.  We  have  the  ability  to  perform  investigations  with  existing 
staff  or  with  the  assistance  of  other  agencies  such  as  State  and 
local  police  or  the  Illinois  EPA. 

The  question  of  equity  of  regulatory  fees  among  NRC  and  Agree- 
ment States  has  been  raised.  The  prime  function  of  State  agencies 
under  their  NRC  agreement  is  to  regulate  use  of  agreement  mate- 
rials to  protect  the  public  health  and  safety.  In  addition,  they  all 
have  significant  responsibilities  in  regulating  nonagn*eement 
sources  of  radiation.  We  are  not  economic  regulators  nor  do  we 
want  to  be.  How  an  Agreement  State  funds  its  regulatory  program 
is  best  left  up  to  the  State  policymakers  and  legislators. 

Those  licensees  who  pay  fees  in  an  Agreement  State  or  NRC 
State  claim  to  be  put  at  a  competitive  disadvantage  with  a  licensee 
in  a  nonfee  State.  This  is  somewhat  misleading  since  the  citizens 
in  the  nonfee  State  are  funding  the  program  through  general  reve- 
nues. 

Turning  to  the  GAO  report,  attachment  2  to  my  statement  is  a 
list  of  specific  comments  on  the  report.  However,  I  want  to  specifi- 
cally address  the  performance  indicators  and  suspension  of  agree- 
ments. 

The  Agreement  States  at  various  times  have  recommended  to  the 
NRC  that  the  NRC  materials  licensing,  inspection,  and  enforce- 
ment program  be  subject  to  the  same  kind  of  evaluation  process 
that  is  applied  to  Agreement  State  programs;  and  we  continue  to 
believe  that  to  be  appropriate. 

We  do  have  a  problem  with  the  establishment  of  the  numerical 
indicators  believing  that  they  are  neither  necessary  or  appropriate. 
Numerical  indicators  sound  like  a  SALP  process  which  may  be  ap- 
propriate for  licensees,  but  Agreement  States  are  not  NRC  licens- 
ees. 

There  are  a  number  of  problems  with  the  GAO  approach  I  would 
like  to  mention,  too. 

First,  NRC  could  establish  performance  indicators  which  they 
can  easily  meet.  This  does  nothing  to  enhance  the  public  health 
and  safety  but  merely  provides  an  indicator  that  is  auditable  by 
GAO. 

On  the  other  hand,  if  NRC  fails  to  meet  their  own  indicators, 
what  would  happen?  Is  the  NRC  then  prohibited  from  conducting 
their  regulatory  program  since  there  is  prima  facie  evidence  that 
the  NRC  program  is  inadequate? 

If  the  NRC  program  is  allowed  to  continue  to  operate  while  fail- 
ing to  meet  an  indicator,  why  wouldn't  an  Agreement  State  also  be 
allowed  to  continue?  If  the  presumption  is  that  an  Agreement  State 
program  is  inadequate  because  of  failure  to  meet  one  indicator, 
does  it  make  sense  to  return  jurisdiction  to  another  inadequate  pro- 
gram? 

These  kinds  of  questions  need  very  careful  consideration  before 
anyone  goes  down  the  path  of  numerical  indicators. 

Second,  GAO  recommends  that  an  Agreement  State  program  be 
suspended  or  revoked  if  found  incompatible  with  the  NRC-devel- 
oped  indicators.  We  have  stated  our  objection  to  this  approach, 
since  section  274  doesn't  require  compatibility  of  programs  in  the 
postagreement  stage.  It  is  inconceivable  that  revocation  proceed- 
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ings  would  be  initiated  if  the  Agreement  State  program  continues 
to  De  adequate. 

We  believe  certain  actions  can  be  taken  at  the  Federal  level 
which  would  enhance  the  protection  of  the  workers  and  the  public 
from  potential  hazards  from  all  sources  of  radiation.  First,  bring 
discrete  sources  of  naturally  occurring  and  accelerator  produced  ra- 
dioactive materials,  NARM,  under  the  Federal  regulatory  scheme 
with  appropriate  provisions  for  grandfathering  existing  State  regu- 
latory programs. 

Two,  bring  the  use  of  all  ionizing  radiation  sources  under  a  Fed- 
eral regulatory  scheme.  Many  of  the  current  agencies  are  self-regu- 
lating. 

Three,  consolidate  certain  existing  Federal  regulatory  activities 
of  the  NRC,  FDA,  EPA,  and  U.S.  Department  of  Labor  into  one 
agency. 

Four,  amend  the  Atomic  Energy  Act  to  allow  Agreement  States 
or  non-Agreement  States  to  participate  in  working  groups  with  any 
Federal  agency  to  address  radiation  issues  of  common  interest 
without  being  subject  to  the  full  provisions  of  the  Federal  Advisory 
Committee  Act. 

In  summary,  we  believe  that  the  Agreement  States  Program  has 
been  quite  successful  in  protecting  the  workers  and  the  public  from 
the  potential  hazards  of  radiation  from  agreement  materials. 

It  may  need  some  fine  tuning,  but  there  do  not  appear  to  be  any 
fatal  flaws  in  either  its  fundamental  tenets  or  implementation. 
Such  adjustments  can  be  principally  handled  by  procedural  and 
policy  changes. 

When  an  issue  does  come  up,  NRC  has  a  tendency  to  say  they 
don't  know  what  is  going  on  in  the  Agreement  States.  As  I  indi- 
cated earlier,  they  Imow  a  great  deal,  we  are  only  a  phone  call 
away. 

And  notwithstanding  the  comments  that  appear  to  be  critical  of 
NRC,  most  of  our  actions  do  have  a  common  purpose.  There  is  fre- 
quent contact  between  our  staffs.  We  and  NRC  are  continually  try- 
ing to  improve  these  relationships. 

1  woula  close  by  requesting  that  we  not  be  made  clones  of  NRC. 
This  is  not  what  was  intended  by  the  Atomic  Energy  Act,  is  not 
necessary  to  provide  adequate  protection  of  the  public  health  and 
safety,  and  is  not  conducive  to  the  needs  of  the  States. 

[The  prepared  statement  of  Mr.  Kerr  follows:] 
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STATEMENT  BY  6.  WAYNE  KERR 

Mr.  Chairman  and  members  of  the  Committee,  I  appreciate  the  opportunity 
to  appear  today  to  present  the  views  of  the  Executive  Committee  of  the 
Organization  of  Agreement  States  (OAS)  and  as  the  designated  representative  of 
the  Executive  Board  of  the  Conference  of  Radiation  Control  Program  Directors, 
Inc.  (CRCPD),  regarding  our  relations  with  the  NRC  and  to  comment  on  certain 
aspects  of  the  recently  released  GAO  report.'  I  am  also  the  Assistant 
Manager  of  the  Office  of  Radiation  Safety  within  the  Illinois  Department  of 
Nuclear  Safety.  Attachment  1  is  a  Statement  of  Principles  document  which 
expresses  what  we  believe  are  the  fundamentals  of  the  Agreement  States* 
relationship  with  NRC.  Essentially,  it  is  a  cooperative  relationship  among 
fellow  regulators  with  due  regard  for  each  other's  technical  and  regulatory 
abilities  and  responsibilities  as  well  as  their  institutional  settings.  I 
would  note  that  NRC/Agreement  State  regulated  nuclear  materials  are  only  a 
part  of  the  ionizing  radiation  picture  in  the  U.S.  and,  for  that  matter,  not 
the  most  significant  source  of  public  exposure. 

The  NRC  Review  Program 

The  NRC's  knowledge  of  each  Agreement  State  program  is  extensive.  There 
are  frequent  telephonic  and  mail  communications  with  each  Agreement  State  on 
every  imaginable  regulatory  subject.  Statistical  information,  incident 
Information,  copies  of  all  licenses,  significant  enforcement  actions,  proposed 
rules,  sealed  source  and  device  evaluations,  and  other  information  is 
routinely  provided  to  NRC.  All  of  this  Information  may  be  used  by  NRC  for 


*  Nuclear  Regulitlon:     Better  Criteria  and  Data  Uould  Help  Ensure  Safety 
of  Nuclear  Materials   (GAO/RCED-93-90) . 
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routine  purposes  or  as  part  of  their  periodic  evaluation  of  an  individual 
Agreement  State. 

I  want  to  particularly  focus  on  NRC's  formal  reviews  of  each  Agreement 
State  which  are  conducted  at  intervals  of  approximately  two  years.  The  NRC's 
Office  of  State  Programs  has  a  Policy,  Procedures,  and  Information  Manual 
covering  many  aspects  of  the  State  Agreements  Program.  It  is  approximately 
three  inches  thick  and  contains  some  35  procedures.  Some  are  internal 
administrative  procedures,  but  about  20  are  directly  related  to  the  program 
administration  and  about  15  are  directly  related  to  the  formal  reviews.  The 
most  extensive  procedure  is  D.2  (Procedures  for  Scheduling,  Conducting,  and 
Reporting  on  Reviews  of  Agreement  State  Regulatory  Programs),  which  consists 
of  fourteen  pages  plus  55  pages  of  appendices. 

The  preparation  by  the  State  for  an  upcoming  review  is  extensive.  The 
NRC  regional  staff  may  be  accompanying  State  inspectors  during  licensee 
inspections  over  a  period  of  months  prior  to  the  review.  Several  weeks  before 
the  review  is  scheduled,  the  State  will  be  requested  to  complete  a 
questionnaire  consisting  of  84  questions,  some  of  which  have  multiple  parts. 
Illinois  furnished  365  pages  of  advance  information  to  NRC  prior  to  the  last 
full  review  and  spent  approximately  20  person  days  preparing  it. 

When  the  review  is  conducted,  NRC  sends  from  one  to  several  people  to 
review  all  aspects  of  the  State's  regulatory  program.  For  example,  during  the 
1990  Illinois  review,  15  different  NRC  individuals  were  present  for  one  or 
more  days  over  a  period  of  two  weeks.  During  the  review,  the  NRC 
representatives  discuss  the  written  information  previously  supplied,  review 
licensing  and  inspection  files,  review  the  State's  written  procedures,  review 
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incident  and  escalated  enforcement  cases,  review  the  status  of  decommissioning 
projects,  review  laboratory  support,  discuss  regulation  changes  being 
developed,  and  discuss  other  operational  issues.  Numerous  discussions  are 
held  with  the  working  staff  and  supervisors,  and  a  final  close-out  discussion 
is  held  with  senior  agency  managers.  Oral  recommendations  are  made  at  that 
time,  followed  by  a  written  letter  from  NRC  management. 

NRC's  principal  formal  guidance  for  the  conduct  of  these  reviews  and  the 
assessment  of  the  State's  ability  to  protect  the  public  health  and  safety,  as 
required  by  Section  274  j.(l)  of  the  Atomic  Energy  Act,  is  contained  in  a 
General  Statement  of  Policy  -  NRC  Review  of  Agreement  State  Radiation  Control 
Programs  published  at  57  FR  ?2495-22503  on  May  28,  1992.  There  were  several 
earlier  versions  of  this  policy  that  were  similar  in  content.  I  think  you  can 
see  from  what  I  have  described  that  there  is  an  NRC  oversight  program  for 
Agreement  States  that  is  both  extensive  and  pervasive.  The  NRC  should  be 
fully  capable  of  making  a  judgement  on  whether  an  Agreement  State's  program  is 
adequate  to  protect  the  public  health  and  safety  based  on  the  process  I  have 
just  described. 

A  National  Governor's  Association  (NGA)  1983  report  on  the  Agreement 
State  Program  found  that: 

The  Agreement  State  Program  is  one  of  the  most  successful 
state/federal  partnerships  yet  established  in  terms  of  1)  the 
flexibility  provided  states  in  assuming  regulatory  responsibility, 

2)  successful  state  performance  of  regulatory  duties,  and 

3)  consultation  with  states  in  the  preparation  of  new  regulations. 
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In  its  March  7,  1991  report,  the  Agreement  States  Task  Force  on  Compatibility 
concluded  that  some  of  that  flexibility  had  been  lost,  and  States  needed  to 
have  a  more  active  role  In  developing  compatibility  criteria  and  policies. 
The  States  and  NRC  have  been  working  to  accomplish  that. 


Section  274  Requirements 

We  believe  the  requirements  of  Section  274  regarding  adequacy  and 
compatibility  of  Agreement  State  programs  are  straightforward.  Section 
274  d.(2)  requires  an  NRC  finding  that  a  State  entering  into  Agreement  State 
status  must  have  a  program  that  is  adequate  to  protect  the  public  health  and 
safety  and  is  compatible  with  the  Commission's  program.^  Section  274  j.  only 
requires  adequacy  to  protect  the  public  health  and  safety  and  compliance  with 
certain  specific  requirements  for  uranium  and  thorium  mill  States  (see 
footnote  2).  The  Act  does  not  require  compatibility  in  the  post-Agreement 
stage\  although  the  individual  agreements  with  States  contain  an  article 
pledging  the  best  efforts  of  NRC  and  the  State  to  maintain  compatible 
programs.  Indeed,  I  believe  the  best  efforts  articles  would  not  be  in  the 
agreements  if  the  statute  had  a  requirement  for  continuing  compatibility. 
Contrary  to  the  findings  of  GAO,  we  believe  a  State's  program  can  be  both 
adequate  and  compatible  without  having  all  regulations  identical  or  even 
having  all  regulations  adopted. 


'  There  are  certain  other  specific  provisions  that  apply  to  States 
regulating  section  lie. (2)  byproduct  material. 

'This  is  the  position  of  the  OAS  but  has  not  been  specifically  addressed 
by  the  CRCPD. 
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Implementation  Aspects 

There  is  an  assortment  of  items  regarding  implementation  of  the 
Agreement  State  program  that  deserve  some  attention. 

I  have  already  indicated  that  NRC  collects  a  considerable  amount  of  data 
from  the  Agreement  States.  There  is  talk  that  even  more  is  needed.  The 
Agreement  States  agree  that  data  exchange  is  necessary,  but  it  should  be 
clearly  focused  on  what  is  necessary  to  achieve  regulatory  efficiency  and  to 
judge  health  and  safety  issues.  We  are  currently  working  with  NRC  to  address 
this  issue.  We  do  not  believe  collection  of  details  on  every  aspect  of  an 
Agreement  State's  program  is  necessary  merely  to  satisfy  an  auditor. 

Adoption  of  regulations  in  a  timely  manner  is  a  frequent  topic  for 
discussion  between  NRC  and  Agreement  States  (individually  and  collectively). 
Most  States  are  able  to  adopt  regulatory  changes  within  the  three-year  time 
frame  provided  in  the  NRC  policy  statement.  This  should  be  more  than  adequate 
for  the  vast  majority  of  regulatory  changes.  Only  the  most  drastic  of  changes 
might  require  quicker  action  and,  in  any  event.  Agreement  States  can  implement 
similar  requirements  by  licensing  practices  if  deemed  necessary.  The  more 
dramatic  differences  we  have  with  NRC  in  the  area  of  regulation  changes  are 
related  to  the  extent  to  which  identical  wording  may  be  required  by  NRC.  The 
previously  referenced  NGA  report  reinforces  the  State  views  on  this  matter. 
We  believe  the  effectiveness  of  any  State  regulations  should  be  judged  rather 
than  the  wording  details.  Further,  Agreement  States  have  sometimes  initiated 
new  regulatory  programs  to  improve  safety.  Texas  implemented  a  radiographer 
certification  program  in  1987  which  has  significantly  reduced  the  number  of 
incidents  and  overexposures  in  that  state.  I  would  note  that  NRC  has  held  a 
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number  of  workshops  with  the  Agreement  States  in  recent  years  on  developing 
specific  rule  changes.  This  has  allowed  the  Agreement  States  to  provide 
valuable  input  into  the  process,  resulting  in  improved  rules.  There  have  also 
been  some  cases  where  NRC  staff  has  attempted  to  proceed  with  rulemakings 
without  adequate  consultation  with  the  Agreement  States. 

Inspection  priority  systems  are  another  area  where  differences  appear. 
By  and  large,  Agreement  States  inspect  licensees  as  frequently  as  NRC,  and  In 
many  cases  more  frequently.  We  should  recognize,  however,  that  priority 
systems  are  basically  resource  planning  tools  for  routine  inspections.  They 
do  not  apply  to  incidents  or  investigations.  Some  variation  from  these 
priority  systems  based  on  the  judgement  of  Agreement  State  staff  and 
management  should  not  be  of  great  concern. 

Agreement  States  have  always  had  the  authority  to  evaluate  sealed 
sources  and  devices  manufactured  in  their  state  which  contain  agreement 
material.  These  evaluations  are  written  up  in  a  standardized  format  and 
furnished  to  NRC  and  the  other  Agreement  States.  Some  are  now  questioning 
whether  Agreement  States  should  continue  to  have  this  authority.  We  all  need 
to  give  careful  attention  to  such  reviews.  I  would  note,  however,  that  NRC 
evaluations  in  two  cases  have  resulted  in  major  problems.  Further,  I 
understand  NRC  has  a  backlog  of  source  and  device  evaluations  to  perform. 

Inquiries  have  been  made  to  Agreement  States  as  to  whether  they  have 
independent  investigation  offices  analogous  to  those  of  NRC.  Most  do  not, 
although  Texas  has  had  one  since  1981.  Frankly,  we  see  no  need  for  such  in 
many  States,  and  certainly  not  in  Illinois.  We  could  not  keep  even  a  one- 
person  investigative  office  busy.  We  have  the  ability  to  perform 
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investigations  with  existing  staff,  or  with  the  assistance  of  other  agencies 
such  as  state  and  local  police  or  the  Illinois  EPA. 

The  question  of  equity  of  regulatory  fees  among  NRC  and  Agreement  States 
has  been  raised.  The  prime  function  of  State  agencies  under  their  NRC 
agreement  is  to  regulate  uses  of  agreement  materials  to  protect  the  public 
health  and  safety.  In  addition,  they  all  have  significant  responsibilities  in 
regulating  non-agreement  sources  of  radiation.*  We  are  not  economic 
regulators,  nor  do  we  want  to  be.  How  an  Agreement  State  funds  its  regulatory 
program  is  a  matter  best  left  up  to  State  policymakers  and  legislators.  Those 
licensees  who  pay  fees  in  an  Agreement  State  or  an  NRC  State  claim  to  be  put 
at  a  competitive  disadvantage  with  a  licensee  in  a  non-fee  State.  This  is 
somewhat  misleading,  since  the  citizens  of  a  non-fee  State  are  funding  the 
program  through  general  revenues. 

It  has  also  been  suggested  that  NRC  (and  indirectly  NRC  licensees)  is 
paying  for  regulatory  development  costs  that  are  attributable  to  Agreement 
State  licensees.  This  was  noted  in  the  NRC's  document  NRC  Fee  Policy;  Request 
for  Public  Coment   which  appeared  at  58  F.R.  21116-21121  on  April  19,  1993. 
The  reasoning  is  in  error.  NRC  would  expend  the  same  resources  on  development 
of  a  given  regulation  no  matter  whether  they  regulate  7,000  licensees  (NRC 
regulated)  or  24,000  licensees  (total  NRC  and  Agreement  State  regulated).  In 
a  few  instances.  Agreement  States  have  taken  the  lead  in  developing  new 
regulations  at  their  own  expense.  In  addition.  Section  274  g.  of  the  Atomic 
Energy  Act  requires  the  NRC  to  cooperate  with  States  in  the  formulation  of 
standards  which  might  well  entail  regulatory  development  costs. 


*  Agreement  States  generally  regulate  use  of  x-ray  machines, 
accelerators,  accelerator  produced  materials,  naturally  occurring  radioactive 
materials,  and  some  regulate  sources  of  non-ionizing  radiation. 
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Comments  on  GAP  Report 

Attachment  2  is  a  list  of  comments  on  the  GAO  report.  However,  I  want 
to  specifically  address  the  GAO  recommendation  regarding  performance 
indicators  and  suspension  of  agreements.  The  Agreement  States  have  at  various 
times  recoimnended  to  NRC  that  the  NRC  materials  licensing,  inspection,  and 
enforcement  program  be  subject  to  the  same  kind  of  evaluation  process  that  is 
applied  to  Agreement  State  programs,  and  we  continue  to  believe  that  to  be 
appropriate.  We  do  have  a  problem  with  the  establishment  of  numerical 
indicators,  believing  they  are  neither  necessary  or  appropriate.  Numerical 
indicators  sound  like  a  SALP  (Systematic  Assessment  of  Licensee  Performance) 
process  which  may  be  appropriate  for  licensees,  but  Agreement  States  are  not 
licensees.  There  are  a  number  of  problems  with  the  GAO  approach. 

First,  NRC  could  establish  performance  indicators  which  they  can  easily 
meet.  This  does  nothing  to  enhance  the  protection  of  the  public  health  and 
safety,  but  merely  provides  an  indicator  that  is  auditable  by  GAO.  On  the 
other  hand,  if  NRC  fails  to  meet  their  own  indicators,  what  will  happen?  Is 
the  NRC  then  prohibited  from  conducting  the  regulatory  program,  since  there  is 
prima  facie  evidence  that  the  NRC  program  is  inadequate?  If  the  NRC  program 
is  allowed  to  continue  to  operate  while  failing  to  meet  an  indicator,  why 
wouldn't  an  Agreement  State  also  be  allowed  to  continue?  If  the  presumption 
is  that  an  Agreement  State  program  is  inadequate  because  of  failure  to  meet 
one  indicator,  does  it  make  sense  to  return  jurisdiction  to  another  inadequate 
program?  These  kinds  of  questions  need  very  careful  consideration  before 
anyone  goes  down  the  path  of  numerical  indicators. 

Second,  GAO  recommends  that  an  Agreement  State  program  be  suspended  or 
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revoked  if  found  incompatible  with  the  NRC-developed  indicators.  We  have 
stated  our  objection  to  this  approach,  since  Section  274  does  not  require 
compatibility  of  programs  in  the  post-agreement  stage.  It  is  inconceivable 
that  revocation  proceedings  would  be  initiated  if  the  Agreement  State  program 
continues  to  be  adequate.  Adequacy  is  the  only  test  required  by  Section  274 
of  the  Act  and  an  adequacy  determination  takes  into  account  many  things 
besides  meeting  some  particular  numerical  indicator.  Such  findings  require 
use  of  good  judgement  and  a  comprehensive  understanding  of  technical, 
regulatory,  and  administrative  aspects  of  the  management  of  a  radiation 
control  program. 

Reconwiendations  for  Improvement  at  the  Federal  Level 

We  believe  certain  actions  can  be  taken  at  the  Federal  level  which  would 
enhance  the  protection  of  workers  and  the  public  from  potential  hazards  from 
all  sources  of  radiation.  These  suggestions  are  as  follows: 

1.    Bring  discrete  sources  of  naturally  occurring  and  accelerator 

produced  radioactive  materials  (NARM)  under  the  Federal  regulatory 
scheme.'  Provisions  should  be  made  for  grandfathering  State 
regulatory  programs  that  currently  regulate  these  materials  in  a 
manner  similar  to  that  of  source,  byproduct  and  special  nuclear 
materials  either  under  the  Agreement  State  program  subject  to  an 
adequacy  determination  by  the  U.S.  Nuclear  Regulatory  Commission 
or  under  the  Conference  of  Radiation  Control  Program  Directors 
Licensing  State  Program. 


'  This  has  been  the  recommendation  of  the  Conference  of  Radiation  Control 
Program  Directors,  Inc.  since  1985. 
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2.  Bring  the  use  of  all  ionizing  radiation  sources  possessed  by 
Federal  agencies  under  a  Federal  regulatory  scheme.  Many  of  the 
current  agencies  are  self-regulating. 

3.  Consolidate  certain  existing  Federal  radiation  regulatory 
activities  of  the  U.S.  Nuclear  Regulatory  Commission,  the  Food  and 
Drug  Administration,  the  Environinental  Protection  Agency,  and  the 
U.S.  Department  of  Labor  into  one  agency.  A  brief  description  of 
Federal  agency  involvement  in  radiation  activities  is  shown  in 
Attachment  3. 

4.  Amend  the  Atomic  Energy  Act  to  allow  Agreement  States  or  non- 
Agreement  States  to  participate  in  joint  working  groups  with  any 
Federal  agency  to  address  radiation  Issues  of  common  interest 
without  being  subject  to  the  full  provisions  of  the  Federal 
Advisory  Committee  Act.  Suggested  language  is  shown  in 
Attachment  4. 

Summary 

We  believe  the  Agreement  State  program  has  been  quite  successful  in 
protecting  workers  and  the  public  from  the  potential  hazards  of  radiation  from 
agreement  materials.  It  may  need  some  fine  tuning,  but  there  do  not  appear  to 
be  any  fatal  flaws  in  either  its  fundamental  tenets  or  its  implementation. 
Such  adjustments  can  be  principally  handled  by  procedural  and  policy  changes. 

When  an  issue  does  come  up,  NRC  has  a  tendency  to  say  they  don't  know 
what  is  going  on  in  the  Agreement  States.  As  I  indicated  earlier,  they  know  a 
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great  deal  about  our  programs.  For  details  not  at  their  fingertips,  we  are 
only  a  phone  call  away.  This  knowledge  is  particularly  prevalent  at  the 
operating  staff  level,  and  knowledge  at  the  upper  management  levels  could 
probably  be  enhanced. 

Notwithstanding  any  comments  made  above  that  appear  to  be  critical  of 
NRC,  most  of  our  respective  actions  have  a  common  purpose.  There  is  frequent 
contact  between  our  staffs.  We  and  NRC  are  continually  trying  to  improve 
these  relationships. 

I  would  close  by  requesting  we  not  be  made  clones  of  the  NRC.  This  was 
not  what  was  intended  by  the  Atomic  Energy  Act,  is  not  necessary  to  provide 
adequate  protection  of  the  public  health  and  safety,  and  is  not  conducive  to 
the  needs  of  the  States. 
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Attachment  1 


STATEMENT  OF  PRINCIPLES  IN  NRC/AGREEMENT  STATE  RELATIONSHIPS 


The  program  established  by  Section  274  of  the  Atomic  Energy  Act  of  1954, 
as  amended,  is  unique  in  its  provisions.  The  heart  of  the  program  is  a  total 
relinquishment  of  regulatory  authority  by  the  NRC  (formerly  AEC)  for  certain 
specified  activities  and  the  assumption  of  that  authority  by  a  State  through  a 
formal  agreement  with  the  NRC.  The  purposes  of  the  section  are  contained  in 
paragraph  (a)  and  provide  some  general  guidance  on  the  type  of  relationship  to 
be  established  between  the  States  and  NRC.  The  phrases  "recognize  the 
interests  of  the  States",  "establish  programs  for  cooperation",  "promote  an 
orderly  regulatory  pattern",  and  "provide  for  coordination  of  the  development 
of  radiation  standards  for  the  guidance  of  Federal  agencies  and  cooperation 
with  the  States"  constitute  the  fundamentals  for  this  program.  Some  of  these 
fundamentals  are  reiterated  in  the  agreements  entered  into  with  individual 
States. 

The  relationship  with  the  Agreement  States  has  evolved  since  1962  (year 
of  the  first  Agreement  States)  from  an  informal  relationship  with  little  or  no 
explicit  oversight  role  by  NRC  to  a  fairly  formalized  relationship  today.  The 
formalized  relationship  currently  exhibits  itself  primarily  through  the 
periodic  review  of  each  Agreement  State  and,  to  some  extent,  through 
"incident  or  event"  reporting  through  NRC's  data  collection  efforts.  However, 
there  is  an  additional  informal  relationship  existing  between  NRC  and  each 
Agreement  State  (and  sometimes  with  all  Agreement  States  collectively)  that  is 
carried  out  on  a  daily  basis.  These  informal  relations  are  carried  out 
routinely  and  encompass  such  things  as  training,  information  exchange, 
technical  and  regulatory  advice,  regulatory  workshops,  and  numerous  matters 
which  are  necessary  for  each  party  to  carry  out  their  respective  regulatory 
programs  in  an  efficient  and  effective  manner. 

We  believe  it  is  useful  to  set  forth  some  fundamental  principles 
concerning  the  NRC/Agreement  State  relationship  that  establish  a  framework  for 
conduct  of  this  program. 

Principles 

1.  The  overriding  requirement  for  NRC  and  the  Agreement  States  is  to 
provide  for  adequate  protection  of  the  public  health  and  safety  from 
potential  hazards  arising  from  the  use  of  regulated  materials.  The 
compatibility  of  their  respective  programs  or  regulations  is  an  adjunct 
to  the  basic  requirement  and  should  be  supportive  of  that  requirement. 

2.  The  individual  Agreement  States  and  their  employees  must  be  considered 
equal  partners  with  NRC  and  its  employees  in  carrying  out  their 
respective  regulatory  functions.  States  have  an  inviolable  sovereignty 
and,  as  such,  attain  a  stature  that  is  quite  different  from  that  of  the 
general  public  or  members  of  the  regulated  community. 

3.  Due  to  the  extensive  Interaction  of  the  NRC  and  the  Agreement  States  and 
the  interrelationship  of  many  aspects  of  their  respective  regulatory 
programs,  there  is  a  need  for  early  and  substantive  involvement  of 
Agreement  States  in  the  development  of  policies  and  regulations 
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necessary  for  the  conduct  of  effective  regulatory  programs.  A  program 
of  cooperation  and  consultation  is  essential  to  the  implementation  of 
this  principle. 

4.  It  is  recognized  that  each  regulatory  agency  may  be  faced  with  physical 
and/or  environmental  conditions,  operational  needs  of  the  regulated 
community,  and  policy  directives  of  their  legislative  or  administrative 
bodies  which  affect  their  respective  regulatory  programs.  Such 
conditions  require  a  recognition  of  the  need  for  independence  and 
flexibility  in  implementing  their  regulatory  programs.  Such  flexibility 
should  not  jeopardize  the  regulatory  agency's  ability  to  adequately 
protect  the  public  health  and  safety. 

5.  It  is  recognized  that  States  can  be  laboratories  for  new  regulatory 
approaches.  Innovative  approaches  should  be  encouraged,  and  impediments 
to  such  innovation  should  be  discouraged. 

6.  It  is  recognized  that  there  is  no  single  way  of  conducting  effective 
regulatory  programs.  Regulatory  programs  of  Agreement  States  must  be 
responsive  to  each  State's  citizens,  legislature,  and  administrative 
officials.  NRC  and  each  Agreement  State  must  operate  within  their 
respective  governmental  systems.  It  is  further  recognized  that  while 
each  regulatory  agency  may  have  direct  or  indirect  interest  in  the 
other's  program  or  in  individual  events  such  as  incidents,  the  agency 
with  regulatory  jurisdiction  must  be  allowed  to  manage  those  matters 
without  undue  involvement  of  the  other  party. 

7.  Consistent  with  the  partnership  principle  stated  in  Principle  number  2 
above,  it  is  recognized  that  NRC  and  the  Agreement  States  can  complement 
each  other  in  addressing  certain  issues  or  responding  to  incidents  or 
events.  Each  has  experience  and  expertise,  although  the  expertise  and 
depth  of  resources  may  vary  considerably  among  the  regulatory  agencies. 
States  may  be  called  on  to  supplement  the  NRC  in  some  cases,  and  NRC  may 
supplement  the  Agreement  States  in  others.  The  individual  and 
collective  resources  and  expertise  of  all  the  regulatory  agencies  should 
be  recognized  and  utilized  to  their  mutual  benefit. 

8.  The  key  to  implementation  of  an  effective  policy  is  how  it  is 
administered.  Arbitrariness  should  be  avoided,  fairness  applied,  and 
soundly  based  judgement  used  in  arriving  at  decisions. 
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Attachment  2 


SPECIFIC  CONNENTS  ON  THE  GAO  REPORT 


1.  Page  2,  Background:  The  last  sentence  that  states  that  NRC  may 
temporarily  suspend  or  revoke  state  programs  not  in  compliance  is 
misleading.  The  temporary  suspension  provision  of  Section  274  j.(2)  of 
the  Atomic  Energy  Act  applies  only  to  emergency  situations. 

2.  Page  15,  second  paragraph:  The  last  sentence  implies  NRC  pays  the  cost 
of  developing  regulations  in  Agreement  States.  As  noted  in  this 
testimony,  this  is  misleading  and  further.  Agreement  States  spend 
considerable  time  and  money  on  developing  and  promulgating  regulations. 

3.  Page  25,  paragraph  1:  The  presumption  that  Agreement  States  are  not 
reporting  abnormal  occurrences  could  well  be  wrong,  and  it  should  be 
presumed  that  they  are  reporting  them.  In  the  Agreement  State  cases 
cited  on  pp.  23  and  24,  it  appears  NRC  was  aware  of  the  occurrences. 
This  is  an  item  that  is  subject  to  review  by  NRC  officials  during  the 
periodic  reviews  and  if  there  was  any  such  deficiency,  they  would  likely 
discuss  it  with  the  state.  We  do  not  believe  the  statement  that 
Agreement  States  do  not  understand  how  to  report  abnormal  occurrences. 
States  have  been  furnished  such  guidance. 

4.  Page  27,  last  full  paragraph,  first  sentence:  The  NRC  does  indeed  have 
guidance  for  temporary  suspensions.  Procedure  D.13  of  the  NRC  Policy, 
Procedures,  and  Information  Manual  for  the  Agreement  State  Program 
covers  this  subject. 

5.  Page  29,  last  paragraph:  We  are  not  aware  of  any  NRC  guidelines  that 
require  inspection  of  medical  incinerators  prior  to  use.  We  are  aware 
of  one  NRC  guidance  document  on  procedures  for  processing  applications 
for  non-commercial  incinerators,  but  they  say  nothing  about  inspections. 
We  would  also  note  that  the  use  of  the  words  "required"  and  "guidelines" 
are  inconsistent. 

6.  Page  31,  first  paragraph,  last  sentence:  While  the  statement  may  be 
literally  true  that  revocation  has  not  been  threatened,  it  is 
misleading.  We  are  aware  of  a  number  of  cases  where  problems  arose  in 
Agreement  States.  Staff  and  management  efforts  by  both  parties 
addressed  the  problems  so  that  the  State  could  continue  to  conduct  an 
effective  program.  In  these  cases,  the  State  was  told  what  was 
necessary  to  correct  their  problems  with  the  implicit  understanding  that 
revocation  would  be  the  resolution  of  last  resort.  We  question  whether 
the  use  of  threats  is  a  proper  approach  for  a  program  such  as  this. 
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Attachment  4 


SUGGESTED  AHENDNENTS  TO  ATONIC  ENERGY  ACT 


Add  a  definition  of  Agreement  State: 

The  term  "Agreement  State"  means  a  State  that  has  entered 
into  an  agreement  with  the  Atomic  Energy  Commission  or 
Nuclear  Regulatory  Coiimission  under  Section  274  of  the 
Atomic  Energy  Act  of  1954. 
(42  U.S.C.  2021.) 

Amend  Section  274  g.  by  labelling  the  existing  paragraph  g.  as  g.(l)  and 
add  the  following  as  paragraph  g.(2): 

(2)   The  Agreement  States  and  non-Agreement  States  may  work 
jointly  with  any  Federal  agency  to  address  regulatory, 
environmental  and  technical  issues  related  to  use  and 
control  of  sources  of  radiation  by  means  of  workshops, 
committees  or  working  groups.  The  activities  of  any  such 
joint  efforts  shall  not  be  subject  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  except  that  meetings  of  any 
such  group  shall  be  announced  in  the  Federal  Register,  be 
open  to  public  observance,  and  any  written  reports  by  such 
groups  be  made  publicly  available. 
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Mr.  Synar.  Let  me  asked  unanimous  consent  to  enter  into  the 
record  a  response  to  me  from  you,  Mr.  Wells,  at  GAO. 

This  letter  responds  to  a  number  of  concerns  of  the  nuclear  medi- 
cine specialists.  About  GAO's  use  of  the  term  "nuclear  medicine"  in 
its  April  26  report  to  the  subcommittee. 

[The  information  can  be  found  in  the  appendix.] 

Mr.  Synar.  As  I  understand  the  problem,  in  at  least  one  place 
GAO's  report  used  the  term  "nuclear  medicine"  to  refer  to  all  medi- 
cal uses  of  radioactive  material. 

Nuclear  medicine  is  really  a  subset  or  specialty  within  a  larger 
universe  of  medical  uses;  is  that  correct? 

Mr.  Wells.  That  is  correct. 

Mr.  Synar.  When  the  report  attributed  17  deaths  to  "nuclear 
medicine,"  a  number  of  the  nuclear  medicine  specialists  were  un- 
derstandably upset  that  these  deaths  had  been  attributed  to  their 
type  of  practice. 

Were  these  deaths  the  result  of  different  types  of  medical  prac- 
tice primarily  using  sealed  sources  for  cancer  treatments? 

Mr.  Wells.  I  appreciate  the  opportunity  to  set  the  record 
straight. 

We  explained  that  we  obtained  our  data  from  the  medical 
sciences  division  at  Oak  Ridge,  TN,  from  an  organization  called 
REAC/TS,  a  part  of  DOE's  response  network.  And  it  is  very  clear 
that,  of  the  17  deaths  that  they  reported  to  us,  10  of  these  deaths 
were  with  patients  who  were  treated  with  a  cobalt  60  teletherapy 
type  treatment.  This  is  an  external  beam  treatment  which  is  clear- 
ly not  nuclear  medicine  and  should  not  be  attributed. 

There  were  seven  deaths — nuclear  medicine,  as  we  understand 
it,  involving  the  injection  of  nuclear  materials  into  a  body.  There 
were  seven  deaths  that  involved  patients  who  had  arterial  injec- 
tions. 

Mr.  Synar.  Thanks,  Jim. 

The  American  College  of  Nuclear  Physicians  and  the  Society  of 
Nuclear  Medicine,  representing  that  specialty,  have  requested  per- 
mission to  submit  a  statement  for  the  record  concerning  the  GAO 
report.  Members  were  provided  copies  of  that  statement  along  with 
other  exhibits  last  Friday. 

Without  objection,  I  will  make  that  part  of  the  record.  And  the 
statement  will  be  included  at  the  appropriate  point. 

[The  statement  can  be  found  in  the  appendix.] 

Mr.  Synar.  Now,  Mr.  Wells,  the  basic  point  you  were  trying  to 
make  before  you  got  into  the  trouble  with  the  doctors  was  that  the 
use  of  radioactive  materials,  whether  it  be  for  radiography  or  in- 
dustrial medical  uses,  can  be  extremely  dangerous,  even  fatal. 

Is  that  correct? 

Mr.  Wells.  There  is  no  doubt  that  while  there  are  benefits,  you 
are  absolutely  right  that,  yes,  they  can  be  fatal  and  have  been 
fatal,  if  they  are  misused  or  if  they  are  handled  administratively 
improperly. 

Mr.  Synar.  And  we  do  not  know  how  many  people  have  been  in- 
jured or  killed  because  there  is  no  comprehensive  system  for  col- 
lecting that  information;  is  that  correct? 


44 

Mr.  Wells.  As  auditors,  when  we  started  the  review,  it  was  dif- 
ficult to  get  any  of  this  information;  and  NRC's  reporting  system 
is  questionable. 

Mr.  Synar.  When  you  asked  the  NRC  staff  how  many  people  had 
died  using  radioactive  materials,  they  told  you  they  were  not  aware 
of  any  deaths;  isn't  that  true? 

Mr.  Wells.  When  we  started  our  review.  At  the  entrance  con- 
ference, when  we  met  with  the  NRC  officials,  they  told  us  emphati- 
cally that  they  couldn't  think  of  any  deaths  in  the  United  States. 

Mr.  Synar.  And  you  presented  to  the  NRC  some  information  to 
the  contrary  which  you  obtained  from  DOE's  REAC/TS  program. 
What  was  their  response? 

Mr.  Wells.  During  the  course  of  our  work,  when  we  gathered 
and  gained  some  of  the  statistical  information,  we  found  docu- 
mentation of  questionable  deaths;  and  NRC  did  begin  to  concede 
that  there  were  some  deaths. 

Mr.  Synar.  Was  it  the  fact  that  they  lacked  the  data,  were  they 
simply  unaware  of  the  data,  or  were  they  misrepresenting  the  data; 
all  three  of  which  would  be  unacceptable? 

Mr.  Wells.  I  cannot  respond  to  that  because  I  don't  know  what 
they  knew  at  that  particular  time.  But  we  found  that  they  didn't 
have  a  lot  of  good  information  in  their  data  base.  And  I  don't  know 
what  they  knew  at  the  time. 

Mr.  Synar.  We  do  know  that  these  materials  were  mishandled 
or  misused  and  that  they  can  be  dangerous.  But  we  do  not,  in  your 
opinion,  have  good  data. 

If  we  had  good  data,  would  we  know  how  many  accidents  had  oc- 
curred? 

Mr.  Wells.  Today,  probably  not.  The  reporting  system  is  kind  of 
weak  and  has  a  lot  of  holes  in  it. 

The  answer  is,  I  don't  think  we  would  know. 

Mr.  Synar.  This  is  especially  a  problem  with  regard  to  activities 
regelated  by  the  States,  because  NRC  doesn't  have  a  comprehen- 
sive requirement  or  system  for  Agreement  States  to  report  such 
data,  does  it? 

Mr.  Wells.  That  is  correct,  they  do  not. 

Mr.  Synar.  And  in  some  of  the  Agreement  States,  they  haven't 
even  been  reporting  incident  data  routinely,  have  they? 

Mr.  Wells.  NRC  never  required  the  Agreement  States  to  report. 
Many  of  them  have  responded.  Some  have  not. 

Mr.  Synar.  These  Agreement  States  that  regulate  two  thirds  of 
all  of  the  materials  licensees  aren't  accurately  reporting  or  aren't 
reporting  at  all.  So  we  don't  know  how  many  accidents  are  occur- 
ring, do  we? 

Mr.  Wells.  At  the  time  of  our  review,  that  is  correct. 

Mr.  Synar.  Nor  can  the  NRC  determine  that  either? 

Mr.  Wells.  They  were  unable  to  tell  us. 

Mr.  Synar.  Mr.  Kerr's  written  testimony  states  that  Illinois 
sends  NRC  enormous  amounts  of  information.  For  the  last  review 
he  said  the  State  delivered  365  pages  of  information. 

And  what  you  are  telling  me  is  that,  in  spite  of  the  fact  that  the 
NRC  collects  that  information  from  at  least  some  States,  the  data 
is  not  systematic  and  still  doesn't  really  tell  them  much. 
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Mr.  Wells.  First  of  all,  I  need  to  commend  Mr.  Kerr  for  an  excel- 
lent statement.  We  were  aware  that  Illinois  did  a  good  job  of  re- 
porting. They  have  reported  37  instances. 

But  it  is  not  the  volume  of  information  that  is  being  collected. 
Florida  submitted  over  1,000  pages  of  information,  but  the  key  is 
how  you  collect  the  data  and  integrate  it  into  a  system  to  make 
good  management  systems. 

Mr.  Synar.  Mr.  Hastert. 

Mr.  Hastert.  I  have  to  tell  you,  Mr.  Wells,  I  am  a  pretty  mild 
mannered  guy,  but  your  response  disturbs  me.  If  there  was  any- 
thing that  gets  my  adrenaline  moving,  it  is  starting  to  talk  about 
this  issue. 

I  probably  spent  every  day  personally  working  on  one  of  these  is- 
sues in  my  district  since  I  have  been  in  Congress  and  probably  a 
lot  of  time  before  I  was  in  Congress.  And  let  me  tell  you  a  little 
story. 

We  are  victims  of  13  million  cubic  feet  of  thorium  tailings  piling 
up  in  the  middle  of  one  of  my  communities.  It  has  been  there  a 
long  time.  And  the  last  owner  of  that  thorium  pile  is  a  multi- 
national company  headquartered  in  Oklahoma  that  walked  away 
from  it  and  literally  got  the  OK  from  the  Nuclear  Regulatory  Com- 
mission that  it  was  OK  to  leave  it  there;  cover  it  over  a  little  bit 
and  leave  it  there. 

Meanwhile,  that  13  million  cubic  feet  of  substance  has  washed 
into  creeks;  people  have  an  inordinate  rate  of  cancer  in  that  town. 
Mr.  Wells,  are  you  a  nuclear  physicist? 

Mr.  Wells.  No,  I'm  not. 

Mr.  Hastert.  You  are  an  accountant? 

Mr.  Wells.  Well,  I  am  not  a  CPA. 

Mr.  Hastert.  Sometimes  accountants  tend  to  be  looking  for  nu- 
merical indicators,  but  other  folks  look  at  what  happens,  what  the 
reality  is.  And  I  guess  I  am  a  practical  sort  because  the  NRC  was 
run  the  way  it  was  because  there  were  influences — and  ironically 
sometimes  prior  to  chairman's  Selin's  term.  A  lot  of  people  who 
ended  up  being  Commissioners  happened  to  be  people  who  rotated 
on  that  Commission  because  they  came  from  powerful  western  Sen- 
ators' staffs  and  they  knew  a  lot  about  atomic  energy  and  they 
were  tied  into  some  big  corporations. 

And  the  decisionmgiking  process — the  subjective  decisionmaking 
process  at  the  NRC,  in  my  opinion,  was  not  very  good.  And  so  we 
had  to  t^e  people  who  lived  and  worked  in  this  community  and 
who  had  to  live  and  die  with  results  of,  in  my  opinion,  a  Federal 
agency  that  simply  sat  on  its  hands. 

Finally,  we  got  that  changed.  And  because  of  that  type  of  situa- 
tion, I  now  have  to  work  with  five  jurisdictional  agencies,  three 
State  and  two  Federal.  But  you  know  what,  we  are  getting  a  lot 
more  done  now  with  all  the  conflicting  numbers  and  all  the  con- 
flicting ways  that  people  start  to  look  at  the  numbers  than  we  did 
when  one  agency  looked  at  it. 

I  am  saying  you  can  take  all  the  numbers  and  crunch  all  of  the 
numbers  m  tne  world  and  crunch  them  and  place  them  in  neat 
boxes  and  compare,  for  example,  1.7  times  that  is  reported  in  one 
State  with  1.5  compared  to  a  State  reporting  in  another.  That 
doesn't  mean — and  I  will  use  a  kind  word — anything.  Rather,  it  is 
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what  the  results  are  and  what  people  have  to  live  with  that  mat- 
ters. And  those  things  become  very,  very  subjective. 

And  when  you  try  to  pull  strings  and  come  forward  with  a  report 
before  this  committee  and  before  me  to  tell  us  that  we  have  to 
change  the  whole  system  and  move  it  back  to  the  NRC,  the  Nuclear 
Regulatory  Commission,  because  they  are  the  only  ones  who  can 
put  the  same  numbers  in  the  neat  little  boxes  day  in  and  day  out, 
you  are  sadly  mistaken.  Your  system  is  flawed  because  you  have 
an  accountant's  point  of  view.  You  crunch  numbers  and  you  put 
numbers  in  boxes,  and  in  doing  so  you  forget  the  people  who  live 
in  those  communities  and  the  people  who  have  to  live  with  those 
situations. 

Quite  frankly,  when  you  move  government  back  to  where  people 
live  and  where  people  are  responsible,  I  will  tell  you  who  counts — 
it's  the  people  who  live  three  blocks  from  that  nuclear  waste,  the 
six  different  schools  where  kids  and  teachers  have  to  go  to  school 
within  six  blocks  of  that  mountain  of  waste;  that  is  what  makes  a 
difference,  sir. 

And  so,  I  see  your  report  as  very,  very  flawed.  We  need  people 
on  the  ground  that  know  what  is  going  on.  And  I  will  tell  you  the 
final  number  crunching  that  we  want  to  do  is  when  we  start  count- 
ing the  railroad  cars  full  of  this  nuclear  waste  that  is  moving  out 
of  that  community  so  that  people  can  sleep  at  night  again;  so  that 
grade  school  kids  can  go  to  school  again;  and  so  that  parents  can 
pack  their  lunch  buckets  and  think  that  their  children  are  in  a  safe 
environment,  and  so  that  this  community  can  get  that  load  off  their 
back. 

So  I  don't  think  the  end-all  here  is  being  able  to  crunch  numbers 
and  compare  1.7  to  1.5.  We  need  a  system  that  works,  and  it  wasn't 
working  before.  And  it  is  working  a  lot  better  now  by  allowing  the 
States  to  manage  this  program. 

So  you  can  take  your  flawed  report  and  throw  it  away. 

Mr.  Synar.  Thank  you. 

Ms.  Maloney. 

Ms.  Maloney.  Thank  you,  Mr.  Chairman. 

I  would  like  to  ask  some  parochial  questions.  I  am  from  New 
York  City.  In  your  report,  it  doesn't  state  anything  for  New  York; 
it  is  not  in  compliance;  it  is  not  adequate;  and  it  is  not  compatible. 

What  exactly  does  that  mean?  And  why  have  you  not  issued  the 
results?  You  have  a  "yes"  on  most  States;  in  New  York,  it  is  an  as- 
terisk. 

Mr,  Olson.  You  are  referring  to  page  45  of  our  report?  When  we 
went  into  the  program,  we  were  looking  at  the  evaluations  that 
NRC  does  of  the  Agreement  States  and  they  make  two  evaluations: 
Whether  the  State  is  adequate  and  whether  the  State  is  compat- 
ible. 

What  happened  on  your  particular  State  of  New  York,  is  they 
withheld  a  finding  of  adequacy  and  they  withheld  a  finding  of  com- 
patibility. 

Ms.  Maloney.  In  other  words,  New  York  flunked? 

Mr.  Olson.  They  will  not  say  that  New  York  is  adequate,  and 
they  will  not  say  that  New  York  is  compatible.  They  withhold  the 
finding. 
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I  leave  it  up  to  your  iudgment  whether  New  York  is  or  is  not 
adequate  and/or  compatible. 

Ms.  MALONfEY.  Is  that  a  good  policy?  Would  it  not  be  better  to 
outline  what  is  wrong  and  what  needs  to  be  corrected? 

Mr.  Olson.  That  is  right.  We  reviewed  their  criteria  and  what 
they  consider  as  adequate  and  compatible. 

In  this  particular  State,  thev  didn't  have  regulations  within  the 
3  years  that  NRC  requires.  Therefore,  NRC  withheld  a  finding  of 
incompatibility.  They  didn't  say  that  they  were  incompatible  for 
some  reason. 

And  for  adequacy,  they  didn't  find  them  inadequate.  They  consid- 
ered that  particular  instance  a  withholding  of  adequacy. 

And  they,  for  some  reason,  do  not  say  a  State  is  inadequate  or 
noncompatible;  but  their  criteria  lends  one  to  think  that  is  what  oc- 
curs. 

Ms.  Maloney.  Could  you  give  to  the  committee  what  were  the 
problems  with  New  York  so  that  we  could  look  at  it? 

At  least  I  would  like  to  look  at  it. 

Mr.  Wells.  We  would  be  glad  to. 

[The  information  can  be  found  in  the  appendix.] 

Mr.  Wells.  And  before  this  testimony,  we  asked  the  NRC  to  pro- 
vide additional  updated  information  as  to  where  New  York  stood; 
and  they  have,  in  fact,  if  my  information  is  correct — ^has  been 
deemed  to  be  adequate  to  protect  public  health  and  safety. 

So  they  have  improved  from  the  1991  and  1992  timeframe.  And 
we  can  provide  you  the  individual  elements  that  NRC  talked  about. 

[The  information  can  be  found  in  the  appendix.] 

Ms.  Maloney.  In  your  report,  that  counsel  gave  me,  you  go 
through  a  lot  of  things. 

On  February  11,  1985,  it  shows  that  NRC  is  really  following  up 
and  looking  at  things.  But  it  says  that  about  the  exemption  for  in- 
cinerators ceased  to  exist  at  the  end  of  1984. 

And  I  would  like  to  take — they  talk  about  everything,  but  I 
would  like  to  take  one  area,  incineration,  and  find  out  what  hap- 
pened there. 

I  have  been  told  that  the  incinerators  are  operating  without  li- 
cense, without  any — ^really  illegally.  They  are  not  licensed  by  the 
State;  the  incinerators  with  the  hospitals. 

Could  you  look  into  that  particular  area? 

Mr.  Olson.  Sure,  we  will  be  glad  to. 

Mr.  Wells.  For  the  record,  I  will  be  glad  to  respond  to  that. 

[The  information  follows:] 

In  the  State  of  New  York,  regulation  of  radioactive  materials  subject  to  the  Atom- 
ic Energy  Act  is  conducted  by  four  separate  agencies;  the  Department  of  Labor,  the 
Department  of  Health,  the  Department  of  Environmental  Conservation  (DEC),  and 
the  New  Yorit  City  Health  Department.  Responsibility  for  environmental  releases 
resides  with  DEC,  but  in  the  early  and  mid-1980's,  this  Department  was  not  ade- 
quately fulfilling  this  responsibility  according  to  reviews  conducted  by  the  U.S.  Nu- 
clear Regulatory  Commission  in  1982  and  1984.  The  NRC's  1982  review  found  that 
DEC  was  not  carrying  out  its  regulatory  obligations  to  permit  incinerators  process- 
ing radioactive  materials.  In  its  1982  formal  response  to  NRC,  DEC  committed  to 
remedy  this  situation.  The  NRC's  1984  review  continued  to  find  problems  in  this 
area  including  DEC's  failure  to  permit  an  incinerator  at  the  University  of  Rochester 
or  to  issue  any  permits  for  any  environmental  releases  within  New  York  City  and 
several  counties.  NRC's  1986  review  found  that  progress  in  correcting  these  prob- 
lems had  been  made,  but  that  DEC  had  still  not  completely  identified  all  of  the  fa- 
cilities that  needed  environmental  release  permits. 
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Ms.  Maloney.  Likewise,  in  looking  at  your  report,  you  indicate 
ways  that  you  feel  the  program  should  be  improved,  and  one  calls 
for  uniform  guidelines  and  uniform  reporting. 

And  in  your  testimony,  you  said  earlier  that  you  had  asked  for 
certain  items  and  they  were  not  given  to  NRC  or  to  you. 

Is  there  a  lack  of  enforcement  in  getting  the  States  to  comply? 

Why  is  there  difficulty  in  coming  up  with  uniform  guidelines, 
uniform  reporting? 

Everyone  is  computerizing  everything;  this  should  be  computer- 
ized. 

Mr.  Wells.  That  is  a  fair  question.  That  is  a  question  that  we 
asked.  And,  frankly,  it  is  a  result  of  two  different  programs  operat- 
ing independently  until  recently. 

The  State  program  did  their  thing,  and  the  NRC  program  did 
their  thing,  and  sometimes  the  data  crossed.  It  wasn't  until  there 
were  questions  about  whether  the  programs  were  compatible  that 
people  began  to  ask  when  data  was  similar. 

Ms.  Maloney.  Has  that  changed? 

Mr.  Wells.  I  am  sure  Dr.  Selin  will  be  talking  about  it.  We  think 
it  can  be  done  administratively  within  the  constraints  of  the  pro- 
gram. 

Ms.  Maloney.  You  didn't  announce  the  NRC  findings  until  Feb- 
ruary 11,  1993. 

Mr.  Wells.  And  that  was  during  the  audit.  We  had  been  having 
ongoing  discussions  with  the  NRC  about  ways  to  develop  indica- 
tors. 

Ms.  Maloney.  One  of  the  problems  that  you  point  out  is  that 
New  York  has  four  different  offices  of  oversight  as  opposed  to  one 
in  most  States. 

Could  you  comment  on  that  and  the  difficulties  that  that  in- 
volves? 

Mr.  Olson.  Well,  we  found  in  New  York  that  they  now  get  one 
reading  on  whether  the  State  is  adequate  or  compatible.  They  had 
four  different  readings  prior  to  our  review.  It  happened  when  we 
did  our  review. 

They  combined  them  administratively  so  that  for  New  York, 
overall,  they  withheld  a  finding  of  adequate  and  compatible. 

So  now  they  are  treating  them  as  one  unit.  I  would  suggest  that 
it  presents  a  problem.  If  one  jurisdiction  has  a  problem  and  the 
other  doesn't,  how  they  come  up  with  an  overall  view  can  be  mis- 
leading. 

Ms.  Maloney.  How  is  that  coordinated  if  there  are  four  different 
jurisdictions? 

Mr.  Olson.  I  don't  know  precisely.  We  were  just  looking  at  how 
they  reported  for  that  State,  and  these  are  the  statistics  that  we 
got  from  them  of  how  they  reported  it. 

Mr.  Synar.  Thank  you.  Many  of  the  things  that  Mr.  Hastert  com- 
mented on  during  his  5  minutes,  I  agree  with.  This  committee  has 
been  very  religious  to  the  idea  that  States  can  do  these  things  bet- 
ter. Your  report  never  recommends  that  at  this  point  to  the  NRC, 
does  it? 

Mr.  Wells.  No,  we  do  not.  Quite  frankly,  in  our  discussions  with 
Chairman  Selin  and  others,  we  have  pointed  out  that  we  saw  some 
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things  going  on  in  the  State  programs  that  made  a  lot  of  sense, 
that  NRC  ought  to  be  adopting,  for  instance. 

Mr.  Synar,  Now,  you  reported  that  a  number  of  the  State  pro- 
grams had  not  been  found  to  be  adequate  to  protect  pubHc  health 
and  safety,  or  to  be  compatible  with  the  Commission's  program. 
Did  you  identify  a  case  where  the  NRC  took  a  definitive  action, 
even  making  a  finding  of  a  program  being  inadequate  or  incompat- 
ible at  any  time? 

Mr.  Wells.  No,  we  did  not,  sir. 

Mr.  Synar.  In  your  view,  what  is  the  NRC's  reluctance  to  do 
that? 

Mr.  Wells.  I  think  their  reluctance  to  do  it  basically  is  a  ques- 
tion of  a  legal  concern,  that  it  would  be  very  timeconsuming  and 
very  costly.  They  would  have  to  go  out  and  prove  that  the  actual 
public  health  and  safety  has  been  impacted. 

The  point  we  were  trying  to  make  in  our  report,  when  we  asked 
what  would  NRC  do  and  how  would  you  do  it,  their  existing  proce- 
dures emd  guidelines  were  extremely  vague  and  unclear,  so  there 
was  an  uncertainty. 

Mr.  Synar.  So  their  evaluations  of  most  of  the  States'  programs 
are  really  judgment  calls  by  the  NRC  staff,  aren't  they? 

Mr.  Wells.  Yes,  sir. 

Mr.  Synar.  As  we  discussed  earlier,  there's  no  adequate  system 
for  evaluating  the  State  licensing  and  compliance  data  to  verify  the 
subjective  matter,  is  there? 

Mr.  Wells.  That  is  correct. 

Mr.  Synar.  One  area  discussed  in  your  report  was  whether  nei- 
ther the  NRC  nor  the  States  appear  to  be  doing  a  very  good  job 
in  the  reciprocal  inspections.  Now  this  is  where  someone  licensed 
by  either  the  NRC  or  the  Agreement  States  crosses  a  State  border 
to  another  regulatory  jurisdiction. 

Now  you  found  in  the  report  that  the  NRC  inspected,  on  an  aver- 
age, less  than  4  percent  of  the  notices  it  received.  Now  while  some 
States  like  North  Carolina  made  a  real  effort  to  inspect  those  li- 
censees, most  do  not.  Some  even  had  zero  inspections,  I  think  your 
report  shows.  Why  is  that? 

Mr.  Wells.  It's  a  very  tough  area.  Basically  you're  talking  about 
a  licensee  in  one  State  having  a  need  to  cross  a  State  boundary  and 
go  into  another  State,  and  is  required  by  NRC  to  provide  3  days' 
notification.  That  State  has  3  davs  to  react.  And  quite  frankly  with 
all  these  other  licensing  responsibilities,  it's  not  a  high  priority. 

Mr.  Synar.  So  licensees  are  simply  just  not  inspected  at  all? 

Mr.  Wells.  That  is  correct. 

Mr.  Synar.  Now,  Mr.  Wells,  while  we  have  this  chart  up  over 
here,  would  you  please  identify  the  States  that  the  NRC  was  un- 
able to  find  adequate  and  compatible  at  the  time  of  your  review? 

Mr.  Wells.  OK.  At  the  time  of  our  review  there  were  five  States 
that  they  were  unable  to  certify  adequacy.  And  that  was  Iowa,  Ne- 
braska, New  Hampshire,  New  York,  and  Tennessee.  And  these  five 
along  with  eight  other  States — Kansas,  Kentucky,  Louisiana,  Mary- 
land, North  Dakota,  New  Mexico,  Texas,  and  Washington — were 
not  compatible  in  the  1990-91  timeframe,  we  are  talking  about  18 
States. 
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Mr.  Synar.  Now  as  of  last  month  when  you  asked  NRC  to  update 
that  data,  which  States  were  the  NRC  unable  to  find  adequate  or 
compatible? 

Mr.  Wells.  The  number  went  to  22,  an  increase  of  4.  There  were 
a  number  that  dropped  and  added  and  whatever,  but  from  the  in- 
formation they  provided,  California's  program  was  reviewed  and 
found  not  to  oe  adequate.  In  the  interim,  Washington  State  did 
adopt  some  required  regulations  and  therefore  they  came  off  the 
list.  But  several  States — ^Alabama,  North  Dakota,  and  New  Mex- 
ico— stayed  on. 

Mr.  Synar.  Mr.  Kerr,  first  of  all,  welcome  again,  and  as  a  rep- 
resentative of  the  States,  I  thought  it  was  important  to  have  you 
here  since  you  are  a  vital  part  of  the  mechanism  that  administers 
this  program.  Your  testimony  states  that  the  Organization  of 
Agreement  States  does  not  believe  they  need  to  be  compatible  with 
the  NRC's  program. 

As  you  know,  the  program  has  been  in  place  since  1959.  That's 
a  long  time  before  many  of  us  were  here  and  we  would  have  a  pret- 
ty dramatic  disagreement  over  what  the  law  says  and  what  the 
States  are  required  to  do. 

I  guess  my  first  question  is,  have  the  States  ever  challenged  this 
issue  in  court?  And  why  shouldn't  the  States  be  compatible  with 
the  NRC? 

Mr.  Kerr.  Well,  Mr.  Chairman,  no,  I  am  not  aware  of  anybody 
that's  ever  challenged  it  in  court  because  I  don't  think  it's  come  up 
from  either  party.  NRC  has  not  presented  it  in  a  formal  manner 
to  reassert  or  anything  because  of  lack  of  compatibility. 

If  I  may  also  add  that  I  fully  believe  in  the  concept  of  compatibil- 
ity afterwards,  and  we — each  of  our  Grovemors  signed  agreements 
that  pledge  our  best  efforts  to  do  that. 

But  we  do  believe  that  the  States  need  flexibility  in  the 
postagreement  stage  and  that  absolute  compatibility  is  not  nec- 
essary. We  have  had  them  raise  questions  on  compatibilities  on 
what  we  consider  are  very  minor  things,  particularly  on  regula- 
tions. 

Mr.  Synar.  You  don't  think  there's  a  statutory  obligation  for 
compatibility? 

Mr.  Kerr.  We  do  not  feel  the  statute  requires  compatibility  after 
an  agreement  is  signed. 

Mr.  Synar.  In  your  testimony,  you  also  state  that  the  States 
should  be  able  to  adopt  new  regulations  within  the  3-year  period 
allowed  by  the  NRC,  yet  it's  obvious  that  many  States  do  not.  Why 
is  that,  Mr.  Kerr. 

Mr.  Kerr.  I  think  some  of  them  do  not  attach  the  same  priority 
to  it.  Some  of  them  may  address  it  through  licensing  actions  or 
other  things. 

Mr.  Synar.  Is  this  not  a  priority,  Mr.  Kerr. 

Mr.  Kerr.  Well,  I  think  it  does  take  an  awful  lot  of  work  to  up- 
date regulations,  notwithstanding  that  we  have  the  NRC  regula- 
tions to  go  by,  but  it  does  take  a  Tot  of  work  and  many  States  have 
a  legislative  process  to  go  through  also  which  slows  us  up. 

Let  me  just  add  that  in  the  GAO  report,  two  of  the  States — well, 
in  the  committee's  press  release  on  May  30,  there  were  two  States 
mentioned  as  problems,  Arizona  and  Alabama.  And  the  problem 
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was  that  they  had  not  adopted  a  regulation  that  NRC  had  rec- 
ommended they  adopt.  But  they  had  no  Hcensee  subject  to  those 
kinds  of  regulation  so  it  doesn't  seem  particularly  important  to 
have  those  kinds  of  regulations  on  the  books. 

Mr.  Synar.  Mr.  Hastert. 

Mr.  Hastert.  Thank  you,  Mr.  Chairman.  I  might  want  to  amend 
my  last  statement  here,  saying  that  I  was  strongly  displeased  with 
the  conclusions  of  your  report. 

Mr.  Wells.  We  got  the  message. 

Mr.  Hastert.  Mr.  Kerr,  so  you  said  that  these  two  States,  Ala- 
bama and  Arizona,  are  suspect  now  because  they  haven't  adopted 
regulations  for  processes  that  they  aren't  involved  in;  is  that  cor- 
rect? 

Mr.  Kerr.  That's  correct,  they  do  not  have  any  licensees  that 
would  be  subject  to  those  regulations. 

Mr.  Hastert.  And  so  in  the  absence  of  not  being  in  that  busi- 
ness, they  haven't  decided  to  regulate  themselves  for  that  business? 

Mr.  Kerr.  There  just  was  nobody  to  apply  it  to. 

Mr.  Hastert.  Thank  you.  I  guess  when  we  get  down  to  this 
issue,  I  want  to  restate  a  point  tnat  I  think  is  important.  We  have 
a  point  and  one  that  Mr.  Kerr  talked  about,  that  there  is  a  great 
need  to  be  able  to  have  oversight  and  sometimes  what  I  think  are 
subjective  judgements,  that  you  cannot  necessarily  calculate  or,  you 
know,  place  in  a  row  of  numbers  someplace  and  try  to  compare 
those  numbers.  It's  important,  for  instance,  in  the  area  of  cleanup 
because  those  differences  become  a  hindrance  in  trying  to  find 
ways  to  compromise  so  everybody  can  work  together  to  achieve  a 
goal.  And  the  more  numbers  that  we  throw  in  sometimes,  the  more 
difficult  that  ability— because  numbers  are  absolute  and  sometimes 
compromises  aren't — to  get  a  job  done. 

So  again,  when  you  say  that  all  these  things  have  to  be  compat- 
ible, basically  the  compatibility  is  how  you  collect  numbers  and 
how  you  compare  those  numbers  and  what  those  numbers  mean, 
which  sometimes  might  not  mean  anything.  But  the  very  fact  that 
the  ability  to  have  people  come  together  to  try  to  find  a^eement, 
to  solve  problems,  becomes  very  subjective  from  time  to  time.  How 
do  you  measure  that  subjectivity? 

Mr.  Wells.  And  we  would  hope  that's  what  would  occur  in  the 
NRC  process  that  is  under  way  now,  to  sit  down  at  a  table  and  look 
at  what  indicators  make  sense  and  what  would  be  good  indicators. 
If  I  might  just  respond  to  two  quick  points,  one,  in  the  report,  we 
tried  to  very  clearly  say  that  we're  not  taking  sides  in  this  issue 
as  to  who's  better  than  the  other. 

Quite  frankly,  if  you're  in  an  NRC-re|fulated  State,  you  may  not 
be  any  better  protected  than  the  State  is  being  protected.  And  the 
other  point  I'd  like  to  just  quickly  make,  that  it's  not  necessarily 
a  situation  of  proving  to  auditors.  I  think  we're  dealing  here  with 
a  public  confidence  level  that  the  program  is  in  fact  being  adminis- 
tered and  people  are  being  protected.  I  think  that's  the  whole  goal 
that  we're  looking  at  in  terms  of  tweaking  the  program  to  make 
sure  we're  collecting  good  information. 

Mr.  Hastert.  I  think  the  bottom  line  is  public  confidence,  and 

fjublic  confidence  is  built  upon  results.  And  when  number  manipu- 
ation  actually  holds  up  the  ability  to  get  things  done,  then  you 
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really  actually  tweak  public  confidence  because  you  don't  get  re- 
sults. 

I  will  yield  back,  Mr.  Chairman. 

Mr.  Synar.  Ms.  Maloney. 

Mrs.  Maloney.  On  something  as  important  as  nuclear  power — 
and  the  chairman  was  outlining  earlier  the  number  of  deaths  that 
were  reported  or  not  reported — don't  you  think  we  should  have 
minimum  Federal  requirements  not  only  for  reporting,  so  that  we 
don't  have  problems  in  gathering  data,  and  also  for  safety  stand- 
ards for  licensing  incinerators  and  cleanup  and  everything  else  that 
the  other  member  of  the  committee  mentioned?  Don't  you  think  we 
should  have  minimum  standards  for  something  as  dangerous  and 
as  important  as — ^minimum  Federal  standards  as  opposed  to  this 
sort  of  weak  State-NRC  agreement  package? 

Mr.  Wells.  I  think  we  are  really  in  favor  of  developing  any  type 
of  information  that  can  be  gathered  to  allow  both  regulators  in  the 
Federal  Government,  as  well  as  in  the  State,  to  make  good  man- 
agement decisions  and  to  do  what  is  right. 

Mrs.  Maloney.  Would  you  support  Federal  legislation  such  as 
that,  do  you  think  that  would  be  a  good  idea? 

Mr.  Olson.  Let  me  maybe  clarify.  The  regulations  require  licens- 
ees to  report  incidents,  you  know,  a  type  of  incidence  of  radiation 
overexposure,  lost  or  abandoned  sources.  And  what's  happening  is 
this  data  isn't  being  reported  by  a  lot  of  the  Agreement  States  from 
what  we  can  gather  from  NRC  documents.  And  without  all  the  in- 
formation coming  in  from  all  the  Agreement  States,  it's  difficult  to 
make  judgments,  management  decisions,  as  to  how  many  radiation 
overexposures  are  actually  occurring  out  there. 

Mrs.  Maloney.  So  in  a  sense  there's  no  enforcement,  so  even  if 
it  was  just  Federal  legislation  requiring  them  to  report  with  some 
teeth,  otherwise  you  would  be  fined  or  lose  your  license  or  what- 
ever. OK 

Mr.  Olson.  That  is  correct. 

Mrs.  Maloney.  Thank  you. 

Mr.  Synar.  Mr.  Kerr,  you  indicate  in  your  testimony  that  the 
NRC  knows  what's  going  on  out  in  those  State  programs.  You 
know,  when  we  asked  the  NRC  for  data  on  the  States,  they  tell  us 
there  aren't  any  available  and  that  the  States  simply  have  not  been 
reporting  on  an  annual  basis  to  the  NRC.  What's  your  explanation? 

Mr.  bSrr.  I  do  not  know  why  they  say  that.  In  Illinois,  we  talk 
to  them  daily  practically.  Particularly,  our  inspection  chief  tells 
them  about  anything  of  any  significance,  minor  or  otherwise,  that 
goes  on.  And  we  get  a  detailed  list  of  questions  that  covers — tell  us 
about  the  incidents  you  have  had  and  so  forth.  So  I  don't  know 
what's  behind  their  statement. 

Mr.  Synar.  Let's  go  on  with  this.  We  asked  the  NRC  for  a  num- 
ber of  licenses  in  individual  Agreement  States,  such  as  yours,  so  we 
could  compare  them  with  the  NRC;  and  we  were  told  that  the 
States  were  not  required  to  use  the  same  licensing  categories  as 
the  NRC.  And  when  the  NRC  develops  or  modifies  its  regulations, 
we  were  told  they  affect  the  Agreement  States — and  you  agree  with 
that — and  that  they  ought  to  be  based  on  information  about  all  the 
facilities  and  activities  within  the  country.  But  the  NRC  doesn't 
have  that  information. 
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Is  there  a  reason  why  the  States  shouldn't  be  required  to  report 
that  information  in  a  uniform  system? 

Mr.  Kerr,  Mr.  Chairman,  I  think  that  is  an  area  where  we  think 
flexibility  is  appropriate.  They  set  up  a  category  system  of  licensees 
for  some  particular  purpose  the  way  they  see  it.  We  see  no  need 
that  we  have  to  be  identical  to  that.  We  have  lots  of  categories — 
medical,  broken  down  by  all  kinds,  industrial  and  so  forth — and  it 
may  be  they  have  to  combine  some  of  those  categories  to  get  to  the 
same  endpoint.  But  the  information  is  there  in  terms  of  our 
total 

Mr.  Synar.  But  how  does  the  NRC  issue  these  regulations  with- 
out a  data  base  that's  not  being  provided  to  them? 

Mr.  Kerr.  I  guess  I  don't  quite  understand. 

Mr.  Synar.  How  do  thev  do  it?  It  would  be  very  interesting  for 
this  subcommittee  to  understand  how  you  can  promulgate  rules 
and  regulations  without  a  data  base. 

Mr.  Kerr.  Well,  they  have  a  data  base. 

Mr.  Synar.  We  just  went  through  what  they  don't  have.  How  do 
they  do  this? 

Mr.  Kerr.  First  thing,  Mr.  Chairman,  they  have  7,000  licensees. 
They  have  a  large  data  oase  of  their  own. 

Mr.  Synar.  They  do?  That's  not  what  they  told  us. 

Mr.  Kerr.  They  don't  have  it  for  their  own  licensees?  I  guess  I'm 
surprised. 

Mr.  Synar.  So  were  we.  You  know,  one  of  the  troubling  findings 
of  the  subcommittee's  investigation  is  the  consistent  number  of 
States  with  programs  that  were  not  found  by  the  NRC  to  have  ade- 
quate or  compatible  programs  during  the  NRC  reviews.  The  aver- 
age, as  we  pointed  out  in  my  opening  statement,  of  about  one-fifth 
were  not  found  adequate,  another  one-fifth  were  not  found  compat- 
ible. 

Now  that  hasn't  changed  since  you  were  at  the  NRC,  has  it,  Mr. 
Kerr?  Why  are  so  many  of  these  programs  still  unable  to  meet  the 
NRC's  criteria? 

Mr.  Kerr.  First,  I  don't  know  whether  they're  the  same  pro- 
grams or  not.  I'm  not  their  surrogate,  I  do  not  watch  over  every 
agreement  they  have.  I  have  a  general  feeling  for  those  that  are 
good,  those  that  are  weak  and  so  forth.  But  what  particular  action 
they  take  on  any  State,  I  do  not  know. 

Mr.  Synar.  Fd  like  to  ask  unanimous  consent,  and  if  you  will 
grab  the  exhibit  book  in  fi-ont  of  you,  Mr.  Kerr,  I'd  like  exhibits  25, 
26,  and  27  to  be  made  part  of  the  record. 

[Exhibits  25,  26,  and  27  can  be  found  in  the  appendix.] 

Mr.  Synar.  Now,  you've  seen  these  sorts  of  letters  before.  These 
are  review  letters  fi'om  the  State  of  Tennessee.  In  1990,  the  NRC 
found  that  Tennessee  had  lost  30  percent  of  its  technical  staff  and 
25  percent  of  all  its  licensees  were  overdue  for  inspection.  The  pro- 
gram was  neither  adequate  nor  compatible. 

The  next  year,  staffing  and  turnover  continue  to  deteriorate.  By 
1992,  the  backlog  of  inspections  was  up  to  about  a  third,  and  the 
NRC  concluded  that  these  problems  were  due  in  large  part  to  the 
loss  of  staff. 

Now,  after  Nebraska's  failure  to  replace  lost  staff  in  1990  and 
1991,  60  percent  of  the  State's  licenses  became  overdue  for  inspec- 
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tion.  It's  obvious  that  a  number  of  States  faced  serious  budget 
problems  during  the  1980's,  and  in  a  number  of  cases  reviewed  by 
this  subcommittee,  this  problem  had  a  direct  impact  on  the  quality 
of  the  State  radiation  programs. 

Now  in  most  of  these  problems,  which  are  illustrated  by  these  ex- 
hibits, the  States  are  not  consciously  allowing  the  radiation  pro- 
grams to  deteriorate,  but  it  happens.  And  when  it  does,  there  is 
very  little  assistance  available. 

Now  what  do  you  recommend  that  the  NRC  do  in  a  case  like  this, 
Mr.  Kerr. 

Mr,  Kerr.  I  certainly  think  they  have  to  work  with  them  consid- 
erably to  try  and  assist  them  in  getting  their  program  back  to  an 
adequate  level. 

Let  me  speak  specifically  to  Tennessee.  As  I  understand  it,  Ten- 
nessee was  one  of  the  three  States  that  GAO  met  with,  and  they 
gave  them  a  concept  of  radiation  protection  in  their  State  that  ac- 
knowledged truly  they  did  have  manpower  problems  and  it  was 
hurting  their  agreement  materials  program,  but  they  feel  that  the 
x-ray  program  is  a  much  greater  source  of  public  exposure  and  they 
were  trying  to  maintain  the  integrity  of  that  program. 

So  wnen  a  State — ^when  you  have  x-ray  and  NARM  and  agree- 
ment materials,  all  three,  they  sometimes  do  make  choices  that 
don't  appear  consistent  with  the  NRC  program,  but  in  terms  of 
public  health,  it  may  well  be  the  best  thing  to  do. 

Mr.  Synar.  Do  you  remember  what  action  was  taken? 

Mr.  Kerr.  What  kind  of  action? 

Mr.  Synar.  By  the  NRC. 

Mr.  Kerr.  To  reassert  or 

Mr.  Synar.  Yes. 

Mr.  Kerr.  Not  in  the  terms  I  think  you're  thinking  of  formally, 
but  I'm  certainly  aware  of  actions  where  NRC  reasserted 
authority "^ 

Mr.  Synar.  Define  for  us  a  reasonable  time  to  work  with  the 
States.  This  has  only  been  in  existence  since  1959. 

Mr.  Kerr.  Well,  you  mean  on  anv  particular  State  that  has  a 
problem;  is  that  what  you  are  asking/ 

Mr.  Synar.  Is  2  or  3  years  reasonable?  Is  1  year? 

Mr.  Kerr.  I  would  think  so.  I  think  my  patience  might  wear  thin 
after  3  years  or  so. 

Mr.  Synar.  Well,  Mr.  Kerr,  as  Mr.  Wells  discussed,  one  of  the 
areas  where  neither  the  NRC  nor  most  of  the  Agreement  States 
seem  to  be  doing  a  very  good  job  is  the  inspection  of  reciprocity  li- 
censees. According  to  the  information  obtained  by  GAO,  Illinois, 
where  you  are,  inspected  9  of  531  notices  it  received  from  1991  to 
1992. 

Why  aren't  States  such  as  Illinois  doing  more  inspections? 

Mr.  Kerr.  First  thing  is,  there  are  various  kinds  of  licensees  that 
come  in  to  do  things.  I^diographers,  well-loggers,  people  who  dem- 
onstrate small  source  and  so  forth.  By  policy,  we  do  not  try  to  in- 
spect those  under  reciprocity  for  some  of  the  minor  things.  We  be- 
lieve we  would  try  to  inspect  radiographers,  in  particular,  coming 
in,  but  let  me  explain  the  concept  of  what  reciprocity  is. 

First  thing  is,  they  are  licensed  by  some  home  jurisdiction,  NRC 
or  another  Agreement  State,  and  they  have  a  fundamental  respon- 
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sibility  for  the  major  part  of  their  program.  When  they  come  into 
a  State,  an  Agreement  State  under  reciprocity,  they  are  there  for 
perhaps  a  short  period  of  time;  sometimes  it's  more  extensive.   ^^\ 

Second,  radiographers  are  very  hard  to  find  in  the  field.  We  do 
get  the  notices  and  we  try  to  inspect  a  given  company  coming  in, 
but  not  necessarily  all  the  job  sites.  And  you  get  a  notice  for  var- 
ious job  sites.  So  I  think  there's  more  than  meets  the  eye  there  on 
saying,  well,  there's  500-some  people  out  there  that  came  in  and  we 
didn't  give  it  some  conscious  thought.  We  did. 

Mr.  Synar.  You  gave  conscious  thought,  but  you  only  did  nine  in- 
spections. 

Mr.  Kerr.  That  is  right. 

Mr.  Synar.  Did  the  conscious  thought  to  the  persons  who  were 
supposed  to  be  inspected  get  to  them?  In  other  words,  did  they 
know  they  were  being  reviewed  by  conscious  thought,  since  they 
weren't  inspected? 

Mr,  Kerr.  That  wasn't  what  I  meant,  that  we  were  reviewing  it 
by  conscious  thought. 

We  made  a  conscious  decision  on  whether  to  inspect  or  not  try 
to  inspect. 

Mr.  Synar.  But  they  didn't  have  any  fear  that  they  might  be  in- 
spected? 

Mr.  Kerr.  Well,  they  all  are  well  aware  that  we  may  inspect 
them.  They  do  not  know. 

Mr.  Synar.  But  with  that  kind  of  track  record  the  chances  are 
very  minimal,  right? 

Mr.  Kerr.  The  chances  are  small. 

Mr.  Synar.  What  sort  of  tracking  system  do  you  and  the  other 
States  use  to  monitor  enforcement  actions  taken  by  regulatory 
agencies? 

Mr.  Kerr.  Well,  I  can't  cover  it  in  detail,  but  we  have  a  comput- 
erized data  system  that — our  chief  of  inspection  follows  all  the  ma- 
terial, our  general  counsel's  office  is  involved  in  formal  enforcement 
actions,  so  there's  very  close  collaboration  between  them;  and  he 
keeps  seeing  data  on  inspections  that  are  due  and  so  forth,  he  has 
a  very  good  system  to  do  that. 

Mr.  Synar.  So  you  would  know  about  violations  in  other  jurisdic- 
tions by  people  whom  you  license  yourself? 

Mr.  Kerr.  Not  necessarily. 

Mr.  Synar.  Shouldn't  you  have  those  available  to  you  so  you 
might  check? 

Mr.  Kerr.  It  would  be  a  useful  piece  of  information  to  have  some 
of  that  information  available  to  us. 

Mr.  Synar.  You  know,  we  can't  hold  all  State  regulators  respon- 
sible for  every  action  of  their  licensees  and  no  one  sitting  up  here 
is  going  to  argue  that,  but  when  the  subcommittee  reviewed  NRC's 
investigations  and  they  indicated  enforcement  actions  against  the 
Agreement  State  licensees  operating  under  reciprocity  in  NRC  ju- 
risdiction, we  found  a  number  of  cases  of  significant  violations,  Mr. 
Kerr.  For  example,  one  Illinois  licensee  failed  to  notify  the  NRC  on 
55  occasions.  Another  Illinois  licensee  failed  to  notify  the  NRC  on 
75  other  occasions.  In  cases  involving  radiography  companies  li- 
censed in  California,  Arizona,  and  North  Dakota,  the  NRC  found 
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violations  in  some  of  the  very  basic  requirements,  like  failure  to 
use  alarm  rate  meters,  conduct  surveys,  and  post  radiation  areas. 

So  what's  going  on  here? 

Mr.  Kerr.  Well,  first  you're  addressing  a  question  of  their — noti- 
fication of  them  was  not  made.  That  is  an  NRC  problem.  When 
they  came  to  their  State,  they  are  a  general  licensee  and  NRC  can 
take  appropriate  action  for  them — ^failure  to  notify  them. 

The  alarm  rate  meters  is  a  very  recent  rule.  We  have  not  adopt- 
ed it  yet.  We  no  doubt  will  adopt  it  in  the  near  future,  but  that 
is  a  very  recent  one. 

And  so,  you  know,  I  don't  know,  NRC  can  take  action  against 
those  people  if  they  are  not  notifying. 

Mr.  Synar.  There's  a  problem  though,  isn't  there,  Mr.  Kerr. 

Mr.  Kerr.  I  think  that's  a  problem  you  should  ask  the  NRC. 

Mr.  Synar.  Thank  you. 

Mr.  Hastert,  any  final  questions? 

Mr.  Hastert.  Yes.  First  of  all,  Mr.  Wells,  you  talked  about  peo- 
ple receiving  radioactive  medicine,  injections  and  similar  proce- 
dures. Some  of  that  is  from  x-ray  machines,  right? 

Mr.  Wells.  No,  in  the  statistic  we  reported,  it  was  not  x  ray. 

Mr.  Hastert.  Anyway,  in  referring  to  these  people  who  were  re- 
ceiving these  types  of  medical  injections,  you  talk  about  a  number 
of  deaths  occurring.  What  were  they  ill  with?  Why  were  they  re- 
ceiving this? 

Mr.  Wells.  I  believe  they  were  cancer  patients. 

Mr.  Hastert.  And  these  people  die  of  the  radio  injections  or  they 
die  of  the  cancer? 

Mr.  Wells.  Again,  that's  subjective  and  difficult  to  pinpoint. 

Mr.  Hastert.  We  don't  know,  right? 

Mr.  Wells.  There's  statistical — I  mean,  there  are  reports  that 
are  reporting  chemical  reactions.  Some  of  these  patients  died  fairly 
quickly  within  days  after  injection  while  others  died  sometime 
thereafter.  So  it's  very  difficult  to  say  whether  the  injection  caused 
it  or  whether  it  was  cancer. 

Mr.  Hastert.  We  don't  know.  My  mother  has  cancer  and  has  re- 
ceived some  injections.  She  is  probably  not  expected  to  live  very 
long,  but  we  won't  really  know  whether  it's  the  injections  or  the 
disease — that's  a  coroner's  decision,  I  guess,  to  determine  how  you 
died. 

OK  I  want  to  go  back  to  your  report.  In  the  blue  book  report 
that  is  entitled,  "Better  Criteria  and  Data  Would  Help  Ensure 
Safety  of  Nuclear  Materials,"  you  recommended  changes  in  the 
Agreement  States  Program  such  as  better  collection  of  data  and  de- 
veloping criteria  and  establishing  procedures  for  suspending  or  re- 
voking an  Agreement  State  programs. 

Nowhere  in  your  report  do  you  state  explicitly — or  I  don't  think 
implicitly — that  the  NRC  and  the  Agreement  States  cannot  protect 
the  health  and  safety  of  the  public.  Yet  in  your  written  testimony 
entitled,  'The  NRC's  Nuclear  Materials  Program  Needs  Improve- 
ment to  Protect  the  Public  Health  and  Safety,"  you  explicitly  state 
that,  "it  is  questionable  whether  the  public  is  being  adequately  pro- 
tected from  nuclear  materials  outside  of  power  plants." 

That's  correct,  that's  a  correct  statement.  At  least  in  context  of 
being  quoted. 
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Subsequent  to  your  report,  did  you  discover  additional  informa- 
tion that  leads  you  to  allege  that  the  NRC  and  the  29  Agreement 
States  are  unable  to  protect  the  public  health  and  safety? 

Mr.  Wells.  No,  sir. 

Mr.  Hastert.  So  you  didn't,  but  you  have 

Mr.  Wells.  No  additional  new  information,  sir. 

Mr.  Hastert  [continuing].  Different  conclusions  here.  So  there's 
no  new  conclusion.  You  obviously  didn't  share  that  with  either  the 
NRC  or  the  Agreement  States,  that  they  can  protect  public  safety; 
is  that  right,  you  didn't  notify  them? 

Mr.  Wells.  We  have  had  a  number  of  meetings  with  NRC  offi- 
cials and  we  have  talked  about  why  we  used  "questionable"  in  our 
conclusion  and  we  also  point  that  they  are — ^they  talk  to  their 
knowledge,  of  the  program  and  while  tnat  may  be  a  fair  assess- 
ment, we're  just  basically  saying  as  auditors,  we  have  to  look  at 
what  data  was  available,  and  therefore  it  was  questionable  for  us. 

Mr.  Hastert.  So  just  for  public  safety  the  perception  is  out  there 
that  you  question  whether  the  public  is  being  adequately  protected 
from  nuclear  materials  outside  of  power  plants,  and  yet  in  the  re- 
port you  didn't  state  that.  That's  really  a  change  in  position,  but 
you  d.idn't  have  any  real  additional  information  to  base  that  on;  is 
that  correct? 

Mr.  Wells.  Again,  I  thought  we  were  consistent  in  saying  we 
cannot  assure  mat  the  public  is  receiving  adequate  protection 
under  either  program,  because  the  data  is  not  there  to  prove  that. 
That's  what  we  have  consistently  tried  to  say  in  both  the  statement 
and  the  blue  cover. 

Mr.  Hastert.  If  you  didn't  discover  additional  information  to 
support  your  statement  that  the  NRC  and  the  Agreement  States 
are  unable  to  protect  public  health  and  safety,  why  did  you  change 
the  title  of  your  testimony  from  that  of  your  report? 

Mr.  Wells.  Needs  improvement  versus  better  criteria  would 
help? 

Mr.  Hastert.  Yes. 

Mr.  Wells.  I  can't  give  you  an  accurate  answer  as  to  why  I 
changed  the  title  of  the  report.  To  me,  they  basically  imply  the 
same  thing.  We  are  addressing  the  program  and  we  have  had  some 
findings  of  some  wetnesses  and  we  would  like  to  see  some  atten- 
tion paid  to  correcting  some  of  the  program. 

Mr.  Hastert.  Fine.  If  the  regulation  of  nuclear  materials  is  as 
bad  as  you  allege,  have  you  urged  Congress  to  stop  these  materials 
and  the  use  of  these  materials  until  the  system  is  fixed? 

Mr.  Wells.  Absolutely  not. 

Mr.  Hastert.  OK  According  to  your  testimony,  you  state  that 
nuclear  materials  have  been  a  causal  or  contributing  factor  in  some 
37  deaths  since  the  1960's. 

Mr.  Wells.  I  believe  that's  a  number  direct  from  the  NRC  in 
terms  of  a  document  they  gave  us. 

Mr.  Hastert.  That  represents  about  a  death  a  year.  Are  those 
people  who  were  CEincer  patients  included  in  that  number? 

Mr.  Wells.  I'm  sure  many  of  them  are,  if  not  all. 

Mr.  Hastert.  Additionally,  you  state  that  there  are  approxi- 
mately 23,000  licensees  using  these  materials.  Generally,  what  are 
the  licensees  doing  with  these  materials? 


58 

Mr.  Wells.  Any  number  of  things,  from  medical  uses  to  R&D, 
research  and  development,  to  inspecting  wells  for  cracks,  airlines, 
industries  use  them,  tritium  in  the  exit  signs,  many  more  than  just 
medical. 

Mr.  Hastert.  Also  for  x-ray  to  check  gas  pipelines  to  make  sure 
they  are  safe,  so  it's  basically 

Mr.  Wells.  Very  beneficial. 

Mr.  Hastert  [continuing].  Safety  issues,  right? 

Mr.  Wells.  And  proper  handling. 

Mr.  Hastert.  Health  and  safety  issues  almost  exclusively.  Have 
you  done  any  studies  to  say  what  kind  of  risks  there  are  out  there 
to  the  safety  of  people  in  the  States  and  this  Nation  if  this  type 
of  work  wasn't  being  done?  I  mean,  what  if  a  gas  line  explodes  or 
oil  pipelines  leak  or  airplanes  crash  because  this  stuff  isn't  being 
done,  do  you  have  a  number  of  that  kind  which  offsets  some  of 
these  numbers  between  how  many  cancer  patients  would  die  if  they 
didn't  receive  some  type  of  treatment?  You  don't? 

Mr.  Wells.  We  do  not 

Mr.  Hastert.  We  want  to  protect  everybody,  absolutely  want  to 
protect  everything.  We  want  to  make  sure  that  everything  is  being 
done  so  that  unnecessary  risks  aren't  there. 

Mr.  Wells.  I  agree. 

Mr.  Hastert.  I  just  wondered  if  you  had  any  offsetting  numbers 
at  all. 

Mr.  Wells.  No,  we  do  not. 

Mr.  Hastert.  Thank  you,  Mr.  Chairman. 

Mr.  Synar.  Thank  you,  gentlemen  for  being  here  this  morning. 
I  appreciate  it. 

The  next  panel,  Hon.  Ivan  Selin,  chairman  of  the  Nuclear  Regu- 
latory Commission.  Today  he  is  accompanied  by  Commissioner 
Remick,  Commissioner  Rogers,  Commissioner  de  Planque.  Also 
joining  them  will  be  William  C.  Parler,  general  counsel,  Mr. 
Carlton  Kammerer,  Director,  Office  of  State  Programs,  James  M. 
Taylor,  Executive  Director  for  Operations,  and  Ben  B.  Hayes,  Di- 
rector, Office  of  Investigations. 

Before  you  sit  down,  do  any  of  you  have  any  objection  to  being 
sworn?  Anyone  from  the  NRC  who  will  be  testifying  please  stand 
and  take  the  oath  at  the  same  time. 

[Witnesses  sworn.] 

Mr.  Synar.  Chairman  Selin,  we're  glad  to  have  you  here  today. 
We  look  forward  to  your  testimony.  Your  entire  testimony  will  be 
made  part  of  the  record.  At  this  time  we  would  ask  you  to  summa- 
rize. 
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STATEMENT  OF  IVAN  SELIN,  CHAIRMAN,  U.S.  NUCLEAR  REGU- 
LATORY COMMISSION,  ACCOMPANIED  BY  FORREST  J. 
REMICK,  KENNETH  C.  ROGERS,  AND  GAIL  DE  PLANQUE, 
COMMISSIONERS;  WILLIAM  C.  PARLER,  GENERAL  COUNSEL; 
CARLTON  KAMMERER,  DIRECTOR,  OFFICE  OF  STATE  PRO- 
GRAMS; JAMES  M.  TAYLOR,  EXECUTIVE  DIRECTOR  FOR  OP- 
ERATIONS; AND  BEN  B.  HAYES,  DIRECTOR,  OFFICE  OF  IN- 
VESTIGATIONS 

Mr.  Selin.  Thank  you  very  much,  Mr.  Chairman.  We  are  pleased 
to  be  here  today.  We  have  been  lookine  forward  to  this  hearing, 
and  I  think  it's  potentially  a  very  useful  hearing. 

First  of  all,  we're  not  going  to  contest  other  people's  views,  judg- 
ments on  whether  the  program  is  successful  or  not.  That  is  for  each 
person  to  judge  on  his  own  or  her  own,  based  on  the  information. 
I  do  have  to  say  that  there  has  been  a  certain  amount  of  confusion 
in  some  of  the  questions  and  answers,  and  I  will  try  to  touch  on 
places  where  I  think  I  might  clear  up  that  confusion. 

I  should  say  for  the  record  that  we  consider  the  Agreement 
States  Program  to  be  a  successful  and  unique  Federal-State  part- 
nership. It  has  proven  beneficial  to  the  Commission,  to  the  States, 
to  the  public,  and  to  the  industries  that  we  regulate. 

Although  there  are  clearly  a  number  of  areas  that  are  targeted 
for  improvement  in  the  program,  overall  we  believe  it  has  fulnlled 
the  intent  of  the  Atomic  Energy  Act  and  has  been  embraced  by  the 
States  and  the  regulated  commimity.  Moreover,  we  believe  that  the 
Agreement  States  Program  has  provided  reasonable  assurance  that 
public  health  and  safety  have  been  adequately  protected  through- 
out the  30-year  history  of  the  program.  Our  belief  is  based  on  our 
continuous  monitoring  of  the  technical  and  administrative  aspects 
of  the  States'  programs — and  we  do  have  several  there;  they  are 
snapshot  analyses,  but  they're  quite  reassuring,  reflecting  the  pro- 
tection of  public  health  ana  safety  directly. 

We  were  never  asked  bv  the  GAG  whether  our  program  protects 
the  public  health  and  safety.  We  were  asked  for  a  lot  of  perform- 
ance indicators,  and  we  shared  them  generously.  There's  no  doubt 
that  the  general  public  will  be  better  served  when,  rather  than 
using  subjective  information  or  program  information  or  snapshot 
analyses,  when  we're  able  to  base  this  belief  in  the  protection  of  the 
health  and  safety  on  routinely  generated  performance  measure- 
ments, rather  than  on  the  input  or  programmatic  measurements 
that  we  now  use. 

As  you  pointed  out,  a  large  part  of  this  hearing  is  based  on  the 
GAG  report,  "Nuclear  Regulation:  Better  Criteria  and  Data  Would 
Help  Ensure  the  Safety  of  Nuclear  Materials."  We  read  the  report 
as  being  focused  on  strategic  management  topics,  and  in  fact,  found 
the  conclusions  in  the  executive  summary  to  be  constructive  in 
most  respects.  As  will  be  noted  later,  we  have  taken  or  are  taking 
a  number  of  actions  to  respond  to  those  criticisms  and  the  results 
of  our  own  review. 

Gur  written  testimony  describes  our  program  in  some  depth,  so 
I  will  move  directly  to  the  GAG  recommendations.  They  first  found 
that  we  need,  "common  performance  indicators  in  oroer  to  obtain 
comparable  information  to  evaluate  the  effectiveness  of  both  the 
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agreement  State  and  NRC-regulated  State  programs  in  meeting 
the  NRC's  goal." 

This  is  their  fundamental  recommendation,  and  it's  one  that's 
quite  true.  If  anything,  it's  an  understatement.  Without  common 
performance  indicators,  we  don't  have  a  good  vocabulary  to  evalu- 
ate and  compare  programs,  to  check  NRC  programs  against  Agree- 
ment State  progn^ams,  or  to  communicate — with  each  other,  with 
the  States,  or  staff  with  Commission.  In  fact,  if  I  might  interpolate, 
the  discussion  that  I  overheard  while  we  were  sitting  here,  I  think, 
makes  this  very  clear — with  the  same  information,  respected  Mem- 
bers of  Congress  have  obviously  come  to  different  conclusions  on 
the  same  facts;  and  a  lot  of  that  is,  I  think,  because  the  perform- 
ance indicators  aren't  clear  enough  and  aren't  precise  enough. 

Development  of  a  performance  evaluation  system,  using  some 
output  measures  as  well  as  programmatic  pressures,  appears  to  be 
the  linchpin  to  all  the  corrections  and  improvements  that  I  will  dis- 
cuss below. 

As  Mr.  Wells  pointed  out,  we're  developing  a  new  program  eval- 
uation approach  which  we  intend  to  implement  beginning  next 
year.  The  core  indicators  will  include  both  the  traditional  pro- 
grammatic indicators,  like  numbers  of  inspections  and  personnel, 
as  well  as  output  indicators  such  as  medical  misadministrations, 
lost  or  abandoned  radioactive  sources,  radiation  overexposures,  and 
contaminated  sites.  These  core  performance  indicators  could  be 
used  in  the  development  of  an  annual  integrated  materials  safety 
evaluation  for  each  Agreement  State  and  for  each  NRC  regional  of- 
fice. 

Next,  in  preparing  for  this  hearing,  we  found  that  we  have,  in 
fact,  allowed  a  number  of  marginal  State  programs  to  drag  on  un- 
corrected for  too  long.  Obviously,  the  GAO  felt  some  of  the  same 
thing  because  they  noted,  "The  Chairman  of  the  NRC  should  estab- 
lish specific  criteria  and  procedures  for  suspending  or  revoking  a 
State  program,  using  the  new  performance  indicators,  and  the 
Commission  should  take  aggressive  action  to  suspend  or  revoke 
any  agreement  State  program  that  is  incompatible  or  inadequate 
with  the  performance  indicators." 

Overall  performance  indicators  are  a  prerequisite  to  revocation 
criteria  and  proceedings.  Without  the  indicators,  in  other  words, 
without  a  way  to  measure  performance  more  objectively,  it's  dif- 
ficult to  say  when  performance  is  unsatisfactory. 

We  had  followup  meetings  with  the  GAO  review  team  at  which 
they  observed  that  we  had  an  ultimate  threat — revocation  of  Agree- 
ment State  status  and  the  termination  of  the  agreement — but  not 
a  sufficient  formal  capability  for  more  limited  action.  They  sug- 
gested we  consider  an  intermediate  stage  between  business-as- 
usual  and  revocation,  in  which  a  State  might  more  formally  be  put 
on  notice  that  certain  remedies  needed  to  be  implemented  if  revoca- 
tion was  to  be  avoided.  This  is  a  worthwhile  suggestion  which  we 
will  evaluate. 

But  I  would  emphasize  the  fact  that  we  don't  find  a  State  ade- 
quate doesn't  mean  that  that  State  is  inadequate;  it  means  they 
didn't  meet  the  steps  which  in  the  long  run  we  believe  are  impor- 
tant for  protecting  health  and  safety.  So  the  fact  that  five  or  six 
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States  at  any  particular  point  are  not  found  adequate  doesn't  mean 
you  have  half  a  dozen  States  not  protecting  the  health  and  safety. 

I  think  your  emphasis,  Mr.  Cnairman,  and  the  places  where 
these  problems  have  hung  on  for  a  long  time  is  really  the  right  em- 
phasis, and  that  is  the  problem  that  we  must  address. 

Third  in  reviewing  the  cases  where  an  Agreement  State  was  not 
immediately  found  adequate,  I  was  struck  by  two  observations. 
First,  observations  that  in  almost  every  case  staffing  deficiencies 
were  a  major  contributing  cause;  and  second,  although  in  almost 
every  case  the  State  did  have  a  fee  structure,  the  State's  fees  were 
too  low  to  support  the  program.  The  average  NRC  material  licensee 
pays  almost  $6,000  a  year  in  license  fees  and  the  average  State  li- 
censee pays  about  $2,000,  and  there  are  wide  ranges  around  that. 
So  most  Agreement  State  licensees  could  pay  steeper  fees  and  still 
have  lower  costs  than  those  that  the  NRC  charges  in  nonagreement 
States. 

Fourth,  the  GAO  found  that  we  were  not  taking  steps  to  guaran- 
tee that  abnormal  occurrences  and  radiation  events  would  be,  "re- 
ported completely  and  accurately  so  that  NRC  can  include  the  oc- 
currences in  its  quarterly  report  to  Congress." 

We  have  in  fact  already  taken  steps  which  will  allow  us  to  rem- 
edy the  situation.  The  States  are  already  obligated  to  collect  data 
on  unusual  events.  In  answer  to  your  question,  Congresswoman 
Maloney,  last  year  we  revised  part  35,  which  is  the  rule  that  covers 
medical  safety  to  establish  the  medical  quality  management  re- 
quirement; and  for  the  first  time  we  required  that  reporting  of 
medical  misadministrations  be  a  matter  of  compatibility  for  the 
States  to  collect  the  same  misadministration  information  that  we 
get  in  the  nonagreement  States'  programs. 

I  don't  believe  that  the  problem  is  that  the  reporting — I  don't 
think  we  have  a  problem  in  that  States  report  to  us  on  a  voluntary 
basis.  They  give  us  the  information  they  have.  I  think  the  problem 
is  that  until  recently,  as  you  suggested,  we  have  not  enforced  their 
collection  of  the  intormation  fi-om  the  licensees  directly.  And  last 
year,  1992,  for  the  first  time  we  advised  the  State  regulators  of  the 
need  for  complete  events  data,  and  as  a  followup,  with  telephone 
calls.  And  we  did  get  event  reports  from  all  29  Agreement  States 
for  1992;  we  had  never  done  that  before.  But  the  rate  of  abnormal 
occurrences  reported  from  the  Agreement  States  remains  implau- 
sibly low  compared  to  the  States  where  we  regulate  directly.  So 
clearly  more  work  is  required  to  make  sure  that  the  States  are  get- 
ting tne  full  information  which  they  are  required  to  get  as  a  matter 
of  compatibility;  and  therefore,  that  we  get  the  event  information 
from  them. 

Finally,  the  GAO  chided  us  for  not  acting  on  their  recommenda- 
tion in  1988  on  financial  assurance  for  cleanup  from  accidental 
spills.  They  recommended  that  the  Congress  consider  le^slation. 
We  disagree  that  legislation  is  needed.  In  fact,  in  none  of  the  prob- 
lems that  you  have  pointed  out  so  far  do  we  believe  legislation  is 
needed. 

In  this  particular  case,  we're  doing  even  more  than  the  GAO  rec- 
ommended. We  commissioned  several  studies  in  response  to  this 
recommendation  and  found  that  regulatory  analysis  could  not  sup- 
port financial  assurance  programs  specifically  for  the  cleanup  of 
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contamination  from  accidents.  Instead,  the  staff  is  reviewing  the 
need  for  a  broader  financial  assurance  system  for  decontamination 
and  decommissioning  arising  from  all  sources  of  contamination, 
rather  than  focusing  just  on  accidental  spills. 

We  do  have  a  program  in  place  now,  but  the  amounts  are  too 
small  and  the  coverage  is  too  small  to  cover  the  likely  decommis- 
sioning costs. 

We  nave  also  taken  or  are  taking  some  other  important  steps. 
We  have  placed  the  Office  of  State  Programs,  the  agency  respon- 
sible for  carrying  out  the  Agreement  States  Progfram,  into  the  staff, 
reporting  to  our  Executive  Director  for  Operations.  OSP  was  a 
Commission  level  office  from  April  1987  to  November  1991.  This  re- 
organization improves  supervision  of  OSP  and  also  helps  toward 
the  goal,  we  agree,  of  making  the  NRC  programs  and  the  Agree- 
ment State  programs  more  consistent. 

The  issue  of  compatibility  is  one  that  has  been  of  sigjnificant  con- 
cern to  us  and  to  the  Agreement  States  for  some  time.  The  discus- 
sion earlier  might  suggest  that  we  require  that  the  Agreement 
State  Programs  be  completely  compatible  with  us.  In  fact,  that  is 
not  true.  As  the  written  testimony  points  out,  we  have  four  levels 
of  compatibility.  There  are  about  67  rules  in  which  we  require 
strict  compatibility,  that  the  States  use  our  language  essentially 
verbatim.  There  are  another  hundred  or  so  places  where  we  require 
that  one  way  or  another  they  have  rules  that  are  at  least  as  rigor- 
ous as  ours,  but  the  language  can  be  different.  And  then  there  are 
two  other  levels  of  compatibility. 

What  we  didn't  do  in  the  rules  is  provide  guidance  on  which  level 
is  appropriate  for  specific  program  elements.  And  so  there  is  a  feel- 
ing that  we  have  been  somewhat  inconsistent  in  where  we  require 
strict  compatibility  and  where  we  don't.  We  have  asked  the  staff 
to  develop  a  more  comprehensive  compatibility  for  our  review,  to  be 
delivered  in  November. 

A  frequent  criticism  is  that  the  Agreement  States  take  too  long 
to  adopt  changes  to  their  regulations  once  NRC  changes  have  been 
made.  And  we  will  explore  means  by  which  this  delay  can  be  short- 
ened when  demonstrable  health  and  safety  considerations  require. 

An  NRC  task  force,  which  as  you  pointed  out  was  formed  this 
spring,  has  completed  a  study  comparing  the  way  in  which  we  re- 
view our  regional  materials  programs  and  the  way  the  Agreement 
States  review  their  own  materials  progframs.  Our  goal  is  to  identify 
the  strengths  of  each  program — that  is,  to  compare  the  Agreement 
States  and  the  NRC  programs — to  provide  comparable  core  per- 
formance assessment  measures  for  both  programs,  and  to  move  the 
two  programs  closer  to  convergence,  unless  there  are  reasons  for 
the  programs  to  be  different. 

Once  the  common  performance  evaluation  program  is  worked 
out,  we  will  look  at  ways  to  use  the  evaluations  to  deal  more  di- 
rectly with  State  programs  that  do  lag  the  expected  level  of  per- 
formance, including  the  possibility  of  explicit  criteria  for  probation 
and/or  revocation. 

Finally,  we  will  consider  action  to  gather  in  one  document,  the 
formal  basis  for  the  Agreement  State  program,  which  is  now  spread 
through  policy  statements,  regulatory  guides,  and  something  that 
I  could  just  call  oral  tradition. 
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In  conclusion,  we  believe  the  GAO  recommendations  are  con- 
structive. We  have  already  taken  some  steps  and  plan  to  take  oth- 
ers to  address  the  recommendations,  built  around  a  more  com- 
prehensive performance  evaluation  process  to  better  evaluate  and 
more  quickly  evaluate  the  performance  of  the  NRG  and  the  Agree- 
ment States. 

Mr.  Chairman,  members  of  the  subcommittee,  this  completes  our 
prepared  testimony.  We  are  pleased  to  answer  the  questions  that 
you  will  have  for  us. 

Mr.  Synar.  Thank  you,  Ghairman  Selin. 

[The  prepared  statement  of  Mr.  Selin  follows:! 
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Mr.  Chairman,  members  of  the  subcommittee,  we  are  pleased  to  be  here  today  to 
discuss  the  Nuclear  Regulatory  Commission's  agreement  states  program. 

Agreement  States  Program 

We  believe  that  the  agreement  states  program  is  a  successful  and  unique 
federal -state  partnership  which  has  proven  beneficial  to  the  NRG,  the  states, 
the  public  and  to  the  industries  we  regulate.  Although  there  are  a  number  of 
areas  targeted  for  improvement  in  the  program,  overall  it  has  fulfilled  the 
intent  of  the  Atomic  Energy  Act  (AEA)  and  has  been  embraced  by  the  states  and 
the  regulated  community.  Moreover,  we  believe  that  the  agreement  states 
program  has  provided  reasonable  assurance  that  public  health  and  safety  have 
been  adequately  protected  throughout  the  thirty-year  history  of  the  program. 
Our  belief  is  based  on  our  continuous  monitoring  of  the  technical  and 
administrative  aspects  of  the  states'  programs.  But  the  general  public  will 
be  better  served  when  we  are  able  to  base  this  belief  on  replicable  output 
(performance)  measures  rather  than  on  the  input  or  programmatic  measures  we 
now  use. 

We  understand  that  a  large  part  of  this  hearing  is  based  on  the  GAO  report: 
Better  Criteria  and  Data  Would  Help  Ensure  Safety  of  Nuclear  Materials.  We 
read  the  report  as  being  focused  on  strategic  management  topics  and  found  the 
conclusions  in  the  executive  summary  to  be  constructive  in  most  respects.  As 
will  be  noted  later,  we  have  taken  or  are  taking  a  number  of  actions.  Most 
importantly,  we  will  establish  a  set  of  core  performance  indicators  to  be  used 
in  the  program  review  of  the  NRC  regional  offices  and  the  agreement  states. 
The  details  of  this  program  are  under  development,  with  an  eye  to  implementing 
the  new  evaluation  approach  next  year.  In  addition,  we  will  establish 
procedures  for  suspending  or  revoking  an  agreement  with  a  state  and  procedures 
for  involving  the  Commission  early  in  the  process  when  an  agreement  state 
program  begins  to  have  trouble. 

We  have  met  with  the  GAO  investigators  and  talked  with  our  regional  offices  to 
gain  a  better  understanding  of  how  the  study  was  conducted.^  We  believe  that 
NRC's  action  plan  in  response  to  the  GAO  recommendations  will  enhance  the 
program  for  regulation  of  radioactive  materials  both  at  NRC  and  in  the 
agreement  states. 

Many  of  our  criteria  for  reviewing  agreement  state  programs  are  based  on  input 
measures  rather  than  on  direct  measurement  of  outputs,  e.g.  radiation  exposure 
to  members  of  the  public.  The  GAO  correctly  points  out  that  we  need  better 
performance  indicators,  and  we  are  working  on  the  development  of  these.  For 
example,  one  of  the  major  improvements  taken  in  the  last  three  years  is  the 
mandating,  via  Part  35  and  the  medical  quality  management  rule,  of  output 
reporting. 


Subsequent  to  those  meetings,  we  provided  GAO  with  revised  tables  with 
updated  information  on  the  NRC  regional  materials  program  and  the 
agreement  states  program.  GAO  agrees  that  the  updated  tables  present  the 
information  which  should  be  used  when  seeking  to  compare  the  two  programs 
in  the  future. 
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We  would  also  like  to  note  the  May  25,  1993  letter  to  the  Environmental 
Protection  Agency  (EPA),  from  you  and  Congressmen  Waxman  and  Sharp,  concerning 
the  issue  of  rescission  of  the  Clean  Air  Act  standards  in  Subpart  I  of  40  CFR 
for  NRC-  and  agreement  state-licensed  facilities.  We  are  pleased  to  note  that 
this  is  one  area  where  very  good  output  data  are  available.  These  data, 
gathered  by  EPA^,  demonstrate:  (1)  that  NRC  regulation  of  non-power  reactor 
licensees  produces  extraordinarily  effective  protection  from  radionuclides  in 
the  air  and  (2)  that  agreement  states'  performance  in  this  particular  area  is 
as  strong  as  performance  of  NRC  licensees. 

The  EPA  performed  a  study  of  air  emissions  from  NRC-  and  agreement  state- 
regulated  materials  facilities  and  concluded  that  none  of  the  facilities 
caused  an  annual  dose  in  excess  of  EPA's  10  millirem  standard  established 
under  the  Clean  Air  Act.  This  conclusion  was  based  on  the  results  of  a 
comprehensive,  independent  EPA  survey  of  over  360  NRC  and  agreement  state 
licensed  facilities.  The  EPA  further  concluded  that  more  than  95  percent  of 
the  facilities  have  emissions  that  result  in  annual  projected  doses  less  than 
1  millirem  per  year.  Therefore,  we  disagree  with  the  conclusion  that  aspects 
of  the  agreement  states  program  would  impede  EPA's  ability  to  rescind  Subpart 
I  of  40  CFR  as  a  result  of  the  GAO  report.  My  letter  to  the  EPA  Administrator 
providing  the  Commission's  views  on  this  issue  was  sent  to  you  separately. 

Historical  Perspectives 

Prior  to  1959  the  regulation  of  nuclear  materials  covered  by  the  Atomic  Energy 
Act  was  reserved  to  the  federal  government.  During  the  early  years  of  the 
development  of  commercial  use  of  nuclear  materials,  state  governments  took  an 
active  interest  in  this  area.  The  protection  of  the  public  health  and  safety 
had  traditionally  been  the  responsibility  of  the  states,  and  the  states  felt 
that  they  had  a  legitimate  interest  in  the  health  and  safety  regulation  of 
nuclear  materials.  The  Act  was  amended  in  1959  to  address  the  states' 
concerns.  Section  274  spells  out  a  state  role  and  provides  a  statutory  basis 
under  which  the  federal  government  can  discontinue  portions  of  its  regulatory 
authority.  The  mechanism  for  this  discontinuance  is  an  agreement  signed  by  a 
state  governor  and  the  NRC  Chairman,  whereby  the  state,  having  demonstrated 
that  it  has  a  program  adequate  to  protect  the  public  health  and  safety  and 
compatible  with  the  NRC's,  asserts  its  regulatory  control  over  the  material 
licensees  in  that  state.  Thus,  the  term  "agreement  state." 

The  State  of  Kentucky  became  the  first  agreement  state  in  1952;  Mississippi, 
California  and  New  York  joined  later  that  same  year.  There  are  currently  29 
states  in  the  program,  regulating  a  total  of  about  15,000  materials  licenses. 

Four  concepts  in  the  Act  have  set  this  program  apart  from  other  federal -state 
programs,  establishing  the  tone  for  the  unique  relationship  between  the 
Commission  and  the  states  since  the  inception  of  the  program. 


^  "NESHAPS  Rulemaking  on  Nuclear  Regulatory  Commission  and  Agreement  State 
Licensees  Other  Than  Nuclear  Power  Reactors,"  EPA  430-R-92-011. 
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1.  The  "agreement"  mechanism  constitutes  a  discontinuance  of  regulatory 
authority  by  the  federal  government  and  the  assumption  of  that  authority  by 
the  state.  It  is  neither  a  delegated  program  nor  a  contractual  arrangement. 

2.  The  Act  requires  that  a  state  program  be  "compatible"  with  the 
Commission's  program,  as  well  as  being  adequate.  It  is  significant  that  the 
legislation  did  not  require  "identical"  programs  or  regulations.  It  appears 
that  the  intent  of  Congress  was  to  give  the  states  a  degree  of  flexibility  in 
their  regulatory  programs.  It  is  also  significant  that  the  Act  distinguishes 
between  "compatibility"  and  "adequacy".  Adequacy  has  to  do  with  assuring  an 
acceptable  level  of  public  health  and  safety.  As  currently  applied, 
compatability  pertains  to  the  required  degree  of  uniformity  between  state 
regulations  and  NRC  regulations. 

3.  The  Act  directs  the  Commission  and  the  states  to  cooperate  in  the 
development  of  standards  and  programs.  Congress  intended  this  to  be  a 
cooperative  program,  not  one  in  which  regulatory  policies  were  to  be  developed 
solely  at  the  federal  level,  to  be  implemented  at  the  state  level. 

4.  The  Act  directs  the  Commission  to  review  the  agreement  state  programs 
periodically.  Congress  envisioned  an  oversight  responsibility  for  the 
Commission.   The  authority  to  take  back  a  program  is  provided  if  a  state  is 
unable  to  maintain  an  adequate  program  or  does  not  comply  with  other 
requirements  of  Section  274  of  the  Act. 

Agreement  State  Requlatory  Programs 

Section  274  of  the  Atomic  Energy  Act  allows  the  Commission  to  enter  into 
agreements  covering  four  types  of  materials:  (1)  byproduct  material  produced 
in  a  nuclear  reactor,  which  is  the  bulk  of  radioactive  material  used  in 
medicine  and  industry,  (2)  mill  tailings  generated  from  uranium  or  thorium 
milling  operations,  (3)  source  material,  and  (4)  special  nuclear  material  in 
less  than  critical  mass  quantities.  Most  agreement  states  currently  operate 
under  a  full  agreement,  although  some  states  have  recently  elected  not  to 
regulate  either  mill  tailings  or  the  disposal  of  low-level  waste.  States  may 
also  choose  to  regulate  only  one  category,  such  as  the  disposal  of  low-level 
waste.  In  accordance  with  the  Act  the  NRC  retains  authority  for  certain  fuel 
cycle  facilities,  for  nuclear  reactors,  for  federal  facilities  such  as 
Veterans  Administration  hospitals,  for  the  disposal  of  high-level  waste,  and 
for  certain  other  activities.  The  NRC  agreement  program  is  only  a  part  of 
agreement  states'  overall  radiation  regulatory  responsibilities  --  most  states 
also  regulate  naturally  occurring  and  accelerator-produced  radioactivity  and 
have  an  active  X-ray  and  electronic  product  radiation  control  program.  We 
believe  that  one  of  the  benefits  of  the  agreement  states  program  is  that  it 
enables  the  states  to  regulate  all  radiation  medicine  --  AEA-controlled  or  not 
--  on  a  consistent  basis. 
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NRC  Oversight  of  the  Agreement  States 

1.    Routine  Reviews  and  Visits 

In  order  to  meet  the  requirements  of  the  Atomic  Energy  Act  the  Commission 
staff,  usually  in  the  person  of  the  regional  state  agreements  officer,  reviews 
each  state  program  annually.  Formal  reviews  covering  all  the  technical  and 
administrative  aspects  of  the  programs  are  conducted  approximately  every  other 
year.  During  the  "off"  year  the  staff  conducts  an  interim  review  visit,  which 
is  a  less  formal  review  of  the  state  program.  The  states  can  and  do  request 
technical  assistance  from  the  NRC  on  unusual  or  complex  licensing  cases. 

The  scope  and  depth  of  the  reviews  have  evolved  over  the  years.  During  the 
early,  informal  reviews,  the  staff  would  inquire  into  difficulties  the  state 
might  be  having  and  provide  any  technical  assistance  the  state  required.  No 
specific  criteria  were  established  initially.  The  reviews  gradually  became 
more  structured;  in  1973  the  Commission  first  published  specific  criteria  for 
use  during  the  reviews.  In  1981,  29  criteria  were  formally  established  in  a 
Commission  Statement  of  Policy.  These  criteria  (currently  30)  have  been 
revised  on  a  number  of  occasions;  the  most  recent  policy  statement  was 
published  in  the  Federal  Register  last  year. 

The  criteria  cover  all  those  aspects  of  an  agreement  state  program  that  could 
impact  on  the  state's  ability  to  protect  public  health  and  safety.  The  ■ 
criteria  as  presently  constituted  are  programmatic  in  nature;  they  include 
only  resource  and  input  indicators  rather  than  output  or  performance  measures 
dealing  directly  with  radiation  risk  to  the  public  in  that  state.  The  states' 
programs  are  evaluated  against  the  criteria  using  two  categories  of 
indicators.  Category  I  indicators  cover  those  areas  that  could  directly 
affect  public  health  and  safety,  such  as  the  status  of  the  state's  inspection 
program  and  the  technical  quality  of  licensing  actions.  Category  II 
indicators  are  those  that  address  key  support  functions  for  the  program,  such 
as  staffing  level  and  laboratory  support. 

As  the  review  process  has  become  more  formalized  our  reviews  have  at  times 
been  perceived  as  placing  too  much  emphasis  on  compliance  with  the  criteria, 
at  the  expense  of  evaluation  of  overall  program  performance.  Our  criteria  and 
our  on-site  reviews  are  intended  to  identify  problems  before  they  become 
critical;  by  bringing  issues  to  the  attention  of  state  management  and 
political  leadership,  corrections  can  be  made  before  public  health  and  safety 
is  compromised.  We  are  evaluating  our  review  process  with  an  eye  to  placing 
proper  emphasis  on  program  performance  (i .e.  on  the  state's  ability  to  protect 
the  public  health  and  safety  adequately),  to  assuring  a  comparable  review  of 
agreement  state  and  NRC-direct  programs,  and  to  speeding  up  resolution  of 
issues  in  those  cases  where  the  states  do  not  move  expeditiously  to  a 
solution. 

2.   Compatibility 

The  Commission  is  required  to  determine  whether  the  agreement  state  programs 
are  compatible  with  the  Commission's  program.  The  Atomic  Energy  Act  does  not, 
however,  define  compatibility.  In  1984  the  Commission  staff  recognized  that 
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for  some  state  regulations  a  high  degree  of  uniformity  with  NRC  regulations 
was  necessary,  whereas  for  others,  uniformity  was  less  important  for 
compatability  with  the  NRC  program.  The  staff  developed  four  levels  of 
compatibility  in  an  effort  to  codify  what,  until  that  time,  had  been  handled 
on  a  case-by-case  basis.  "Division  1"  rules  are  those  that  require  the 
greatest  degree  of  uniformity  and  include  areas  such  as  definitions,  reporting 
requirements,  and  basic  radiation  protection  standards.  The  states' 
regulations  in  these  areas  should  be  "essentially  identical"  to  the  NRC 
regulations.  "Division  2"  rules  are  those  where  the  basic  regulatory 
principles  must  be  addressed,  but  where  the  states  may  use  different  or  more 
restrictive  language.  "Division  3"  rules  are  optional.  For  these,  the  NRC 
may  recommend  a  certain  approach,  but  a  state  may  use  an  entirely  different 
set  of  guidelines.  "Division  4"  rules  are  those  that  apply  to  areas  reserved 
to  NRC,  such  as  reactor  regulation,  and  which  therefore  may  not  be  addressed 
in  state  regulations. 

The  Commission  has  directed  the  staff  to  develop  a  comprehensive  formal  policy 
on  compatibility  which  will  be  ready  for  Commission  review  in  November  1993, 
specifying  for  the  first  time  a  Commission  policy  on  which  types  of 
regulations  are  appropriate  for  strict  compatibility.  The  NRC  staff  just 
completed  a  public  workshop  on  the  issue  of  compatability  which  sought 
comments  and  recommendations  from  a  full  spectrum  of  interested  parties. 
Compatibility  is  an  important  characteristic  of  agreement  state  programs,  but 
the  failure  to  find  a  program  compatible  with  the  NRC  program  does  not  in 
itself  mean  that  the  program  is  not  adequate  to  protect  the  public  health  and 
safety;  equivalent  protection  can  often  be  achieved  via  measures  other  than 
regulations,  such  as  license  conditions  or  orders. 

3.    Characterization  of  Review  Findings 

After  performing  our  formal  biennial  reviews  of  agreement  state  programs  we 
make  a  determination  as  to  whether  we  believe  the  program  is  (1)  adequate  to 
protect  the  public  health  and  safety  and  (2)  compatible  with  the  Commission's 
program.  Our  review  findings  are  addressed  both  orally  and  in  writing  to  a 
senior  level  state  government  official,  usually  a  cabinet  level  department 
head.  Copies  of  the  correspondence,  including  state  replies,  are  placed  in 
NRC  and  state  public  document  rooms.  If  no  significant  Category  I  problems 
are  noted  we  are  prepared  to  find  the  program  adequate  and  compatible  right 
away.  If  problems  are  noted  we  will  describe  the  deficiency,  provide  a 
recommendation  as  to  how  the  problem  can  be  addressed,  and  request  the  state 
to  respond  in  writing.  If  the  solution  is  straightforward  we  will  normally 
accept  the  state's  response  and  review  the  status  at  the  next  review.  If  the 
problems  are  more  significant  we  may  conduct  a  follow-up  review,  elevate  the 
level  of  discussion,  or  both. 

On  balance  we  have  found  this  procedure  to  be  effective,  although  sometimes 
dilatory,  in  obtaining  state  corrective  actions  on  our  comments.  If,  however, 
corrections  are  still  not  forthcoming,  there  is  a  process  to  terminate  the 
agreement,  although  a  mutually  agreeable  voluntary  withdrawal  is  a  more  likely 
resolution,  as  discussed  next. 
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4.   Tenil nation  of  an  Agreement 

Under  the  Atomic  Energy  Act,  in  order  to  revoke  agreement  state  status  the 
Commission  would  need  to  make  a  specific  finding  that  the  state  program  is  not 
adequate  to  protect  the  public  health  and  safety  or  has  not  complied  with  one 
or  more  of  the  requirements  of  section  274,  and  provide  an  opportunity  for 
hearing.  However,  in  an  emergency  situation  requiring  immediate  action  to 
protect  the  public  health  and  safety,  a  1980  amendment  to  section  274j  of  the 
Act  authorizes  the  Commission  to  suspend  temporarily  all  or  part  of  an 
agreement  without  notice  or  hearing. 

The  NRC  has  never  terminated  an  agreement  state  program  unilaterally.  The 
only  state  to  give  up  total  agreement  state  status  was  the  State  of  Idaho. 
Three  other  states  --  Arizona,  New  Mexico,  and  Nebraska  --  have  turned  back 
the  mill  tailings  portion  of  their  agreements. 

Our  current  mode  of  operation  is  to  assist  a  state  in  working  through  any 
problems  if  there  is  a  commitment  on  the  state's  part  to  make  the  necessary 
corrections.  In  practice  we  usually  take  a  "technical  assistance"  approach 
with  regard  to  states  that  find  themselves  in  difficulty.  Our  review  process 
is  intended  to  identify  the  problem,  make  state  management  aware  of  the 
problem,  and  assist  wherever  we  can  in  addressing  the  issue.  While  the  NRC 
has  the  responsibility  for  the  ultimate  decision  on  whether  to  terminate  an 
agreement,  at  the  state  level  the  governor  is  the  key  decision-maker.  The 
governor  must  decide  If  it  is  in  the  best  interests  of  the  state  to  meet  NRC's 
requirements  in  order  to  keep  the  program  and,  if  so,  to  provide  whatever  is 
necessary  to  return  the  program  to  an  acceptable  performance  level. 

SAO  Recoirmendatlons 

Let  me  now  turn  to  the  specific  GAO  recommendations. 

1.   The  Chairman,  NRC,  should  establish  connon  performance 
Indicators  in  order  to  obtain  comparable  Information  to 
evaluate  the  effectiveness  of  both  the  agreement  state  and 
NRC  regulated  state  programs  In  meeting  NRC's  goal. 

We  agree  and  intend  to  Implement  a  new  program  evaluation  approach  beginning 
next  year.  Although  differences  exist  in  the  roles  and  regulatory 
responsibilities  of  the  29  agreement  states  versus  the  5  NRC  regional  offices, 
core  performance  indicators  for  NRC  and  agreement  state  program  evaluation 
will  be  helpful  in  evaluating  the  effectiveness  of  the  national  nuclear 
materials  program.  We  are  currently  considering  core  performance  indicators 
that  include  both  the  traditional  programmatic  indicators  as  well  as  output 
indicators  such  as  medical  misadministrations,  lost  or  abandoned  radioactive 
sources,  radiation  overexposures,  and  contaminated  sites.  We  are  also 
considering  graded  evaluations  of  these  core  performance  indicators  which  will 
be  used  in  the  development  of  an  annual  integrated  materials  safety 
evaluation.  We  will  use  these  Indicators  as  a  basis  for  an  annual  discussion 
with  the  Organization  of  Agreement  States,  present  the  results  at  the  NRC 
senior  management  meeting  in  June  of  each  year,  and  brief  the  Commission 
annually  at  a  public  meeting. 
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2.   The  Chairman,  NRC,  should  establish  specific  criteria  and 
procedures  for  suspending  or  revoking  an  agreement  state 
program.  Once  NRC  ensures  the  effectiveness  of  the  NRC 
regulated  state  program  using  the  new  performance 
indicators,  it  should  take  aggressive  action  to  suspend  or 
revoke  any  agreement-state  program  that  is  incompatible  or 
inadequate  with  the  performance  indicators. 

We  agree  with  GAO  with  regard  to  the  need  to  have  specific  procedures  for 
termination  of  an  agreement  and  we  intend  to  complete  such  written  procedures 
in  1994.  These  procedures  will  include  early  Commission  involvement  when  an 
agreement  state  program  begins  to  have  trouble.  We  too  are  concerned  about 
the  delay  which  may  occur  between  the  time  we  are  first  concerned  about  an 
agreement  state  program  and  the  time  that  the  concern  is  corrected.  We  will 
address  that  issue  in  our  procedures. 

The  GAO  report  points  out  correctly  that,  since  our  criteria  were  formalized 
in  a  policy  statement  in  1981,  the  NRC  has  never  formally  found  a  state  to  be 
inadequate  to  protect  public  health  and  safety.  Our  General  Statement  of 
Policy  states  that  if  no  significant  Category  I  comments  are  provided,  the 
program  is  adequate  to  protect  the  public  health  and  safety.  The  converse, 
however,  is  not  necessarily  true.  If  comments  on  Category  I  indicators  are 
provided,  this  means  we  believe  that  the  program  deficiencies  might 
eventually,  if  allowed  to  continue  unremedied,  seriously  affect  the  state's 
ability  to  protect  the  public  health  and  safety,  but  it  does  not  necessarily 
mean  that  there  is  an  immediate  threat  to  public  health  and  safety. 

For  example,  the  status  of  the  state's  inspection  program  is  a  Category  I 
indicator  under  our  guidelines.  The  fact  that  a  licensee  is  overdue  for 
inspection  does  not  necessarily  mean  that  the  public  health  and  safety  are 
compromised.  The  licensee  may  be  continuing  to  run  an  effective  radiation 
safety  program  protecting  health  and  safety.  Overdue  inspections  are, 
however,  a  regulatory  deficiency  that  could  compromise  the  state's  ability  to 
protect  public  health  and  safety  in  the  long  run.  Hence,  we  would  withhold  a 
finding  of  adequacy  until  the  state  addressed  this  programmatic  deficiency. 

The  Atomic  Energy  Act  makes  clear  that  agreement  state  status  is  a  long  term 
commitment  for  the  state;  neither  we  nor  the  states  take  lightly  the 
termination  of  an  agreement.  We  do  not  take  an  inflexible  "regulatory" 
approach  that  requires  a  state  to  do  everything  our  way.  We  believe  that 
states  are  committed  to  protecting  public  health  and  safety  adequately  and 
maintaining  regulatory  programs  consistent  with  their  commitments.  If, 
however,  we  became  aware  of  a  specific  situation  in  a  state  where  the  health 
and  safety  of  the  public  was  in  serious  jeopardy  and  in  our  judgement  the 
state  was  unwilling  or  unable  to  take  decisive  action,  we  would  not  hesitate 
to  take  unilateral  action  to  reassert  authority  over  that  situation. 

GAO  specifically  cites  the  Idaho  case  as  an  example  of  NRC  reluctance  to 
suspend  or  terminate  an  agreement,  but  we  draw  an  almost  opposite  conclusion 
from  this  case.  In  that  situation,  we  became  aware  of  problems  through  our 
normal  review  process.  In  July  1990  we  made  Idaho  management  aware  of  the 
problems  and  elevated  the  discussions  as  the  problems  continued.  Since 
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satisfactory  progress  was  not  being  made,  we  contacted  the  Governor's  office. 
In  a  letter  dated  February  13,  1991,  we  Informed  the  State  that  because  of 
NRC's  responsibilities  for  public  health  and  safety,  we  had  to  have  a  decision 
on  the  State's  intent.  The  Governor,  in  a  letter  dated  March  25,  1991,  made 
the  determination  that  It  would  be  in  the  State's  best  interest  to  turn  the 
program  back  to  the  NRC.  Although  the  turnback  could  be  termed  voluntary,  the 
State  did  not  come  to  its  conclusion  Independently.  The  NRC,  through  its 
review  process,  applied  increasing  pressure  on  the  State  for  a  resolution  of 
the  matter. 

Once  the  final  decision  was  made  on  April  5,  1991,  within  a  month  a  smooth 
transition  was  accomplished  on  the  reassertion  of  NRC  authority  over  the 
active  licenses  in  Idaho.  During  this  period  we  had  increased  communication 
with  the  State  staff.  Including  an  expanded  in-state  presence  by  our  regional 
office.  As  a  result,  we  are  confident  that  at  no  time  during  this  process 
were  there  any  Immediate  public  health  and  safety  concerns.  We  view  the  Idaho 
case  as  a  successful  return  of  the  regulatory  responsibility  to  NRC. 

3.  The  Chairman,  NRC,  should  require  agreement  states  to  report 
abnormal  occurrences  so  that  NRC  can  include  the  occurrences 
In  its  quarterly  report  to  Congress. 

and 

4.  The  Chairman,  NRC  should  take  appropriate  action  to  ensure 
that  the  Information  on  radiation  events  In  agreement  states 
Is  reported  completely  and  accurately. 

We  agree  that  abnormal  occurrences  should  be  reported  to  the  NRC  for  inclusion 
in  the  quarterly  report  to  Congress  required  by  Section  208  of  the  Energy 
Reorganization  Act  of  1974,  but  as  a  practical  matter  we  get  what  information 
the  states  have.  Although  Section  208  does  not  address  abnormal  occurrences 
Involving  agreement  state  licensees,  NRC  requested  agreement  state  cooperation 
in  providing  such  Information  to  Congress.  Through  the  exchange-of- 
information  program,  to  which  the  states  accede  in  each  agreement,  the 
agreement  states  agreed  to  provide  us  with  a  great  deal  of  information 
regarding  their  programs,  including  information  on  events  occurring  in  their 
states.  The  NRC  established  an  agreement  state  abnormal  occurrence  reporting 
system  on  July  1,  1977.  The  agreement  states  periodically  provide  to  the  NRC 
events/incident  reports;  these  are  evaluated  by  our  Office  for  Analysis  and 
Evaluation  of  Operational  Data  (AEOD),  in  coordination  with  the  Office  of 
State  Programs  (OSP),  to  identify  reports  which  may  reach  the  threshold  of  an 
abnormal  occurrence.  If  any  event  reaches  the  threshold,  NRC  reports  it  to 
Congress. 

While  the  agreement  states  participate  in  the  abnormal  occurrence  reporting 
program  based  on  the  commitment,  discussed  above,  to  exchange  Information  with 
the  NRC,  the  GAO  points  out  that  some  agreement  states  have  not  submitted 
abnormal  occurrence  reports.  The  GAO  report  also  observes  that  the  data 
available  on  the  agreement  state  programs  are  not  identical  to  those  that  are 
available  for  the  NRC  materials  program.  These  observations  are  correct  and 
we  are  in  the  process  of  rectifying  this  situation. 
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For  the  most  recent  reporting  period,  we  advised  the  state  regulators  about 
the  need  for  complete  event  data,  and  we  followed  up  with  telephone  calls  to 
the  states  to  remind  them.  As  a  result,  we  obtained  event  reports  from  all  29 
agreement  states  for  1992.  We  continue  working  to  increase  the  level  of 
uniformity  between  the  NRC  and  the  agreement  states  on  reporting.  In  August 
1993  the  NRC  is  hosting  a  management  workshop  for  the  agreement  states  to 
discuss  event  reporting,  along  with  enforcement,  allegation,  and  investigation 
issues.  The  goal  of  the  workshop  is  to  provide  the  agreement  states  and  NRC 
participants  with  a  better  understanding  of  these  program  issues,  with  the 
goal  of  increasing  convergence  among  all  the  programs. 

5.    Because  NRC  has  not  acted  on  our  1988  reconnendatlon  on 
financial  assurance,  the  Congress  may  wish  to  consider 
enacting  legislation  requiring  NRC  to  establish  a 
reasonable,  minimum  level  of  financial  assurance  that 
licensees  must  provide  for  accidental  spills  or  releases  of 
radioactive  material. 

We  do  not  agree  with  this  conclusion. 

During  the  1988  review  of  the  NRC  materials  program,  6A0  recommended  that  NRC 
require  licensees  to  guarantee  a  level  of  financial  assurance  for  the  cleanup 
of  accidental  spills  and  releases  of  radioactive  material.  GAO  acknowledged 
that  the  staff  had  looked  into  this  matter  and  had  contracted  for  studies  by 
Sandia  National  Laboratories  and  Pacific  Northwest  Laboratories  to  determine 
the  likelihood  and  potential  consequence  of  such  accidents.  After  considering 
these  studies  and  input  from  other  sources,  the  staff  advised  the  Commission 
that  the  need  for  a  separate  financial  assurance  program,  focused  narrowly  on 
cleanup  of  contamination  from  accidents,  could  not  be  supported  by  the 
required  regulatory  analysis.  Given  this  advice,  and  particularly  in  light  of 
the  broader  issues  of  financial  assurance  for  decommissioning,  the  staff, 
rather  than  focusing  on  accidental  spills  to  the  exclusion  of  some  routine 
operations,  is  reviewing  the  broader  issues  of  decontamination  and 
decommissioning  arising  from  all  sources  of  contamination.  In  short,  although 
the  GAO  believes  the  NRC  is  reluctant  to  act  decisively  on  its  recommendation, 
in  fact  NRC  is  taking  the  time  necessary  to  address  the  issue  in  a  broader 
context;  rulemaking  will  be  initiated  if  the  required  regulatory  analysis 
supports  the  finding  that  the  benefits  outweigh  the  costs. 

Level  of  Protection 

Our  primary  goal  as  regulators  is  to  ensure  adequate  protection  of  the  health 
and  safety  of  the  public  and  workers  and  the  environment  from  the  hazards 
associated  with  the  use  of  Atomic  Energy  Act  materials.  Within  this  overall 
goal,  it  is  our  responsibility  to  assure  that  the  agreement  states  provide  a 
level  of  protection  which  is  both  adequate  and  compatible  with  the  NRC 
program.  For  example,  a  patient  or  worker  in  a  hospital  nuclear  medicine 
department  in  an  agreement  state  should  have  essentially  the  same  level  of 
protection  afforded  to  a  patient  or  worker  in  a  non-agreement  state. 
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We  believe  that  most  agreement  states  have  reasonably  good  regulatory 
programs.  We  acknowledge  that  states  may  have  regulatory  approaches  that 
differ  from  those  of  the  NRC,  but  our  current  criteria  provide  some  guidance 
as  to  what  we  think  is  important  to  an  effective  program  and  can  provide 
reasonable  assurance  that  states  are  protecting  the  public  health  and  safety. 
These  criteria  are,  however,  programmatic;  they  focus  on  program  policy  and 
procedures,  not  on  output  or  performance  measures. 

To  provide  greater  focus  on  the  development  of  such  measures  and  other  issues 
applicable  to  the  materials  program  nationally,  we  have  recast  the  agency 
organization.  The  OSP,  which  has  responsibility  within  the  agency  for 
carrying  out  the  agreement  states  program,  now  reports  to  our  Executive 
Director  for  Operations  (EDO).  (OSP  was  a  Commission  level  office  from  April 
1987  to  November  1991.)  We  moved  the  responsibility  for  the  agreement  states 
program  to  the  EDO  in  order  to  integrate  more  fully  the  agreement  states 
program  into  the  materials  programs  of  the  Commission. 

We  believe  that  this  makes  for  excellent  symbiosis  between  the  NRC  and  the 
states.  As  an  office  within  the  EDO  structure,  OSP  benefits  from  the 
technical  interaction  with  other  EDO  offices  while  maintaining  oversight  of 
the  independent  agreement  states.  The  Deputy  EDO  conducts  periodic  meetings 
with  the  General  Counsel  (06C),  the  Office  of  Nuclear  Materials  Safety  and 
Safeguards  (NMSS),  the  Office  of  Research  (RES),  OSP,  and  a  regional 
representative  to  discuss  materials  issues.  We  are  working  to  improve 
involvement  by  the  agreement  states  in  such  areas  as  regulation  development, 
licensing  and  inspection,  and  enforcement  policy,  to  learn  from  each  other's 
experience. 

Current  Initiatives 

We  are  currently  examining  a  number  of  initiatives  as  candidates  for  near  term 
implementation. 

1.   Compatibility  Policy  Development 

The  issue  of  compatibility  is  one  that  has  been  of  significant  concern  to  us 
and  to  the  agreement  states  for  some  time.  Congress  did  not  provide  a 
specific  definition  of  compatibility,  although  the  legislative  history  gives 
some  guidance.  As  new  regulations  come  along  we  require  the  states  to  develop 
equivalent  changes,  but  some  differences  of  opinion  surface  as  to  how  closely 
the  state  regulation  must  match  the  NRC  wording.  As  I  indicated  earlier,  the 
staff  has  developed  an  internal  framework  featuring  four  levels  of 
compatibility  for  regulations,  but  this  framework  does  not  in  itself  provide 
guidance  on  which  level  is  appropriate  for  specific  program  elements.  The 
staff  is  developing  a  compatibility  policy  for  review  by  the  Commission  in 
November  1993  that  will  address  the  issue  in  a  more  comprehensive  manner. 

The  more  important  adequacy  finding  is  based  on  reviewing  results  and  not  just 
regulations.  If  a  state  is  maintaining  a  program  adequate  to  protect  public 
health  and  safety,  strict  compatibility  in  regulatory  requirements,  except  in 
certain  standards,  definitions  and  reporting,  may  be  of  lesser  importance. 
For  example,  it  is  less  important  that  there  be  a  uniform  set  of  enforcement 
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procedures  from  state  to  state  than  that  there  be  effective  enforcement; 
therefore,  states  are  allowed  procedural  flexibility.  If  individual  states 
have  a  unique  insight  as  to  how  to  carry  out  a  certain  aspect  of  their 
program,  they  should  be  encouraged  to  do  so. 

A  frequent  criticism  of  the  states  is  that  it  takes  too  long  for  them  to  adopt 
changes  to  their  regulations  after  NRC  changes  have  been  made.  Our  criteria 
call  for  states  to  adopt  changes  within  three  years  of  the  NRC  change.  This 
lead  time  is  necessary  because  of  the  resource  intensive  nature  of  regulation 
development.  States  often  have  to  consider  how  to  apply  the  regulations  to 
non-Atomic  Energy  Act  activities  regulated  by  the  state.  NRC  has  staff 
dedicated  to  regulatory  development,  including  technical  staff  and  legal  staff 
familiar  with  the  NRC  program.  Few  states  have  this  luxury,  however,  and 
therefore  state  regulations  are  usually  developed  by  the  same  staff  who  are 
performing  the  license  reviews  and  inspections.  States  must  also  go  through 
their  own  administrative  processes,  which  can  involve  management  and  legal 
review  by  persons  not  familiar  with  radiation  regulations.  Approval  by  the 
state  legislature  may  also  be  required. 

Although  the  three  year  time  frame  seems  reasonable  we  will  explore  means  by 
which  that  can  be  shortened  when  demonstrable  health  and  safety  considerations 
require.  In  the  past,  some  states  have  placed  new  regulatory  requirements  on 
licensees  by  license  condition  or  orders  prior  to  the  adoption  of  the 
requirement  through  the  rulemaking  process.  We  are  not  aware  of  any  situation 
where  the  failure  to  meet  the  three  year  limit  has  led  to  adverse  health  and 
safety  impacts. 

2.  State  Involvement  In  Rulemaking 

The  Atomic  Energy  Act  requires  the  Commission  to  cooperate  with  the  states  in 
the  formulation  of  standards  for  protection  against  radiation  hazards.  We 
have  always  interpreted  this  as  requiring  us  to  provide  the  agreement  states 
an  opportunity  for  early  input  into  the  development  of  proposed  NRC  rules  in 
all  aspects  of  materials  regulation.  Because  of  the  agreement  states' 
practical  experience,  we  believe  that  their  early  input  will  be  beneficial  to 
the  rulemaking  process  and  we  are  working  to  achieve  that.  Although  our 
performance  in  this  area  has  been  improving  over  the  years  we  have, 
nevertheless,  asked  the  staff  to  develop  initiatives  to  provide  greater 
assurance  of  getting  early  and  substantive  state  input  into  the  rulemaking 
process. 

3.  Hedical  Issues 

A  number  of  recent  events  have  focussed  our  attention  in  the  medical  area. 
The  misadministration  in  Indiana,  PA  that  resulted  in  a  patient  death  is  the 
most  recent  example.  We  have  initiated  efforts  to  reexamine  our  current 
regulatory  program  to  identify  areas  where  we  may  improve  our  regulatory 
oversight  within  the  constraints  of  our  legislative  mandate.  A  major  question 
has  arisen  which  could  have  broad  implications  for  the  agreement  states 
program: 
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The  NRC's  jurisdiction  covers  only  approximately  25  percent  of  the  radiation 
therapy  treatments.  The  remainder,  which  involve  essentially  identical 
radiation  from  different  types  of  sources,  are  covered  under  a  range  of  state 
regulatory  programs.  It  is  fair  to  ask  if  continuation  of  the  existing  scheme 
is  the  best  way  to  use  limited  resources  to  achieve  the  goal  of  protection  of 
the  public.  So  we  have  been  giving  some  thought  to  ways  to  address  these 
issues.  Among  the  options  that  come  to  mind  and  that  appear  to  warrant 
evaluation  --  although  this  may  not  be  an  exhaustive  list  --  are  (1) 
maintaining  the  current  program,  (2)  limiting  NRC's  regulatory  involvement  to 
approval  for  use  of  sealed  sources  and  devices  containing  byproduct  material 
with  all  the  states  then  regulating  their  medical  use,  (3)  NRC's  continuing  to 
write  standards  and  guidelines  with  the  states  assuming  responsibility  for 
licensing,  inspection  and  enforcement,  or  (4)  extension  of  NRC  regulation  to 
all  radiation  sources  used  for  therapy,  not  just  byproduct  material. 

These  and  other  approaches  require  careful  evaluation  and  coordination  before 
the  Commission  would  be  in  a  position  to  make  a  decision  on  this  matter, 
including  an  eventual  recommendation  to  Congress  for  possible  revision  to  our 
statutory  authority.  We  plan  to  provide  the  Congress  with  an  interim  report 
on  our  efforts  to  come  to  grips  with  these  issues  next  month. 

4.  Performance  Measures 

A  task  force  recently  completed  a  study,  now  under  management  review, 
comparing  the  national  program  review  of  our  regional  materials  programs  with 
how  we  conduct  our  evaluation  of  each  agreement  state's  materials  program. 
The  task  force  examined  the  processes  for  reviewing  the  agreement  states  and 
NRC  materials  programs  to  establish  common  core  performance  evaluation 
measures  for  both  programs.  We  are  considering  aggregating  the  indicators 
currently  used  during  the  agreement  state  reviews  into  a  smaller  set  of  major 
areas  of  performance.  This  should  provide  the  basis  for  an  overall  graded 
performance  evaluation  rather  than  a  simple  pass/fail  (adequate/inadequate) 
determination.  Such  an  approach  will  allow  us  to  compare  programs,  look  for 
trends,  and  provide  a  basis  for  taking  action  to  suspend  or  terminate  an 
agreement  or  make  adjustments  in  the  NRC  program.  Our  goal  is  to  identify  the 
strengths  of  each  program  (i .e.  agreement  states  and  NRC)  and  to  provide 
compatible  core  performance  evaluation  measures  for  both  programs.  Of  course, 
we  will  consult  with  the  states  to  obtain  their  views. 

5.  Consolidating  Agreement  States  Requirements 

Lastly,  essentially  all  of  NRC's  programs  for  reviewing  proposed  state 
agreements  and  ongoing  state  programs  for  adequacy  and  compatabil ity,  and  for 
obtaining  accurate  and  complete  information  and  reports  from  agreement  states, 
are  described  in  NRC  policy  statements  and  other  informal  guidance  documents. 
We  shall  collect  these  various  agreement  state  policies  and  procedures  in  a 
single  document. 
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Conclusion 

In  conclusion,  we  believe  that  the  GAO  recommendations  were  constructive.  We 
have  already  taken  some  steps  and  plan  to  take  others  to  address  the 
reccnmendations.  We  have  also  established  a  senior  management  task  force 
which  has  reviewed  and  evaluated  the  NRC  and  agreement  state  review  programs. 
This  task  force  evaluated  the  policies  and  procedures  used,  determined  the 
strengths  of  each  program,  and  recommended  a  more  comprehensive  performance 
evaluation  process  to  evaluate  more  effectively  the  ability  of  the  NRC  and  the 
states  to  perform  our  jobs.  We  will  review  our  Information  reporting  program 
for  medical  misadministrations,  abnomal  occurrences,  allegations  and  other 
events  and  develop  consistent  criteria  for  such  reporting. 

To  help  us  assess  the  national  program,  the  staff  will  establish  a  process  of 
performing  annual  reviews  involving  knowledgeable  staff  from  appropriate 
offices  and  the  states  to  compare  NRC  and  states  against  performance 
evaluation  measures,  and  report  the  findings  to  the  Commission.  We  will  keep 
the  Subcommittee  apprised  of  our  progress. 

Let  me  emphasize  again  that,  while  we  acknowledge  program  shortcomings,  our 
knowledge  of  the  program  gives  us  confidence  that  the  NRC  and  the  agreement 
states,  working  in  partnership,  have  provided  an  adequate  level  of  protection 
to  the  public  health  and  safety. 

Mr.  Chairman,  this  completes  our  testloony.  We  will  be  happy  to  answer  any 
questions  that  you  or  the  Subcommittee  nay  have. 


78 

Mr.  Synar.  Let  me  take  this  opportunity  to  welcome  all  the  Com- 
missioners. This  subcommittee  has  not  had  a  hearing  with  the 
NRC  since  1989.  I  think  a  little  bit  of  it  is  because  there  wasn't 
enough  time  or  patience  by  this  subcommittee  to  do  constant  over- 
sight of  the  NRC,  so  we  do  welcome  you  back. 

We  have  a  5-minute  rule,  but  we  have  some  very  extensive  seg- 
ments of  questions  that  we're  going  to  be  going  through  today.  I'm 
going  to  ask  some  latitude  from  my  colleagues  that  we  not  adhere 
strictly  to  the  5-minute  rule,  and  I  will  extend  that  same  courtesy 
to  them. 

Chairman  Selin,  many  aspects  of  this  program  have  been  dele- 
gated to  the  staff,  who  have  decisionmaking  authority.  That  is  why 
we  asked  staff  to  be  here  today. 

I  would  like  to  start  with  you,  Mr.  Parler,  if  I  could.  You're  the 
general  counsel.  Let's  quickly  go  over  the  statutory  basis  for  section 
274  agreements  and  the  Commission's  authority  to  oversee  them. 

Under  section  274(d)(2),  the  Commission  is  authorized  to  enter 
into  agreements  if  it  finds  that  the  State  program  is  in  accordance 
with  subsection  (o),  which  relates  to  uranium  mill  tailings,  and  is 
in  all  other  respects  compatible  with  the  Commission's  program  for 
the  regulation  of  such  materials.  Is  that  correct? 

Mr.  Parler.  Yes. 

Mr.  Synar.  But  compatibility  is  not  strictly  defined  or  agreed 
upon,  is  it?  For  example,  the  NRC  has  an  enforcement  program 
which  imposes  civil  penalties  on  licensees  who  have  serious  or  re- 
peated violations,  but  States  are  not  required  to  have  such  a  pro- 
gram, are  they? 

Mr.  Parler.  Compatibility  is  not  explicitly  defined  in  the  statute. 
And  I  am  not  aware  of  a  precise  definition  of  it  anyplace. 

However,  the  last  part  of  your  question,  Mr.  Chairman,  what  is 
required  and  what  is  not  required,  depends  upon  the  review.  To  the 
extent  that  your  question  suggests  that  there  is  no  compatibility 
requirement  for  the  civil  penalty  section,  section  234  in  the  Atornic 
Energy  Act,  to  be  imposed,  as  such,  on  States,  I  would  agree  with 
that  answer. 

Mr.  Synar.  All  right.  So  there  is  no  requirement. 

Of  the  29  Agreement  States,  6  do  not  have  civil  penalty  author- 
ity, do  they? 

Mr.  Parler.  That  is  the  information  I  read  in  the  briefing  book. 
I  do  not  know  that  with  certainty  Mr.  Chairman. 

Mr.  Synar.  OK 

Chairman  Selin,  would  it  be  safe  to  say  the  Commission  views 
the  civil  penalty  authority  as  essential  to  its  ability  to  ensure  com- 
pliance with  its  regulations  and  licenses? 

Mr.  Selesi.  It's  a  important  feature  for  us,  but  we're  sitting  in 
Washington  and  we  don't  know  the  details  of  the  programs  at  the 
State  level.  It  doesn't  follow  that  it  is  essential  for  the  States  to 
have  a  civil  enforcement  penalty  since  they  have  a  number  of  dif- 
ferent ways  of  exacting  adequate  performance  from  their  licensees. 

Mr.  Synar.  Now,  the  NRC  has  investigative  capability,  doesn't  it, 
Mr.  Hayes. 

Mr.  Hayes.  That  is  correct. 

Mr.  Synar.  But  the  State  radiation  programs  are  not  required  to 
have  such  capability,  are  they? 
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Mr.  Hayes.  Not  that  I  am  aware  of,  sir. 

Mr.  Synar.  In  fact,  no  State  radiation  program  has  that  capabil- 
ity; isn't  that  correct? 

Mr.  Hayes.  I  don't  know  that,  Congressman. 

Mr.  Synar.  OK. 

Mr.  Selin.  Mr.  Chairman,  that  is  not  exactly  right.  The  States 
have  to  be  able  to  carry  out  investigations.  We  don  t  specify  where 
the  investigative  capability  must  rest,  but  they 

Mr.  Synar.  But  it  is  not  analogous  to  NRC's  capability,  is  it? 

Mr.  Selin.  No,  sir,  it's  not,  and  in  fact  that  is,  unlike  the  enforce- 
ment area  is,  that  is  a  question  of  concern  for  us. 

Mr.  Synar.  I  was  going  to  ask  Mr.  Kammerer,  is  it  not  correct 
that  there  is  no  State  radiation  program  with  that  kind  of  capabil- 
ity? 

Mr.  Kammerer.  The  State  of  Texas  had  that  capability  for  some 
time,  and  I  think  that  is  the  only  one  that  I  am  aware  of. 

Mr.  Synar.  Mr.  Hayes,  I  understand  that  you  offered  to  conduct 
a  training  program  for  Agreement  States  to  enhance  their  inves- 
tigative capability  of  materials  regulations.  How  many  States  have 
t^en  you  up  on  that  offer? 

Mr.  Hayes.  None  at  this  point.  Congressman. 

Mr.  Synar.  How  many  unannounced  inspections  are  States  re- 
quired to  make? 

Mr.  Hayes.  I  don't  know  that,  Congressman. 

Mr.  Synar.  How  many  unannounced  inspections  have  you  all 
made? 

Mr.  Hayes.  This  office  doesn't  function  in  the  inspection  area. 
We're  the  investigative  side  of  the  house.  That  would  be  someone 
else's  responsibility. 

Mr.  Synar.  Well,  let's  go  one  step  back.  Are  States  required  to 
do  unannounced  inspections? 

Mr.  Hayes.  Again,  I  think  Mr.  Kammerer  would  be  the  respon- 
sible manager  for  that, 

Mr.  Kammerer.  The  answer  is  yes,  sir. 

Mr.  Synar.  Now,  the  NRC  has  a  set  of  regulations  and  the 
States  are  supposed  to  adopt  them;  is  that  correct? 

Mr.  Selin.  Well,  it  depends  on  the  regulation.  We  have  four  lev- 
els of  compatibility.  For  level  one,  they  must  adopt  them.  For  level 
two,  they  must  carry  out  in  one  way  or  another,  but  they  don't 
have  to  state  the  same  language.  Level  three  is — division  three  is 
optional.  Division  four,  the 

Mr.  Synar.  But  there  are  some  that  are  not  optional,  correct? 

Mr.  Selin.  Yes,  sir.  Could  I  go  back  to  the  inspection  question? 
I  think  it's  very  important  and  one  of  the  problems  is  we  and  the 
States  don't  use  inspections  to  mean  the  same  things.  And  that's 
a  problem  we  have  to  work  on. 

In  most  cases,  when  the  State  talks  about  inspection,  they  talk 
about  sending  in  a  radiation  officer  to  take  a  look  at  a  problem. 
They  consider  that  an  inspection,  and  that's  an  important  char- 
acteristic. But  they  don't  have  criminal  or  trained  investigators  like 
Mr.  Hayes.  And  whether  they  should  or  not  or  how  close  they 
should  be  to  the  regulatory  program  is  an  important  policy  ques- 
tion which  we  are  looking  at. 

Mr.  Synar.  All  right.  Let's  go  back  to  you,  Mr.  Parler. 
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Notwithstanding  the  fact  that  the  statute  requires  the  Agree- 
ment States  to  be  compatible  with  the  mill  tailings  program  in  all 
other  respects — let  me  repeat,  in  all  other  respects — there  are  a 
number  of  situations  where  States  really  aren't  compatible  with 
NRC's  program,  aren't  there? 

Mr.  Parler.  Certainly  there  are,  according  to  the  information 
that  I  have  heard  from  the  staff  and  here  today.  How  many  of 
those  relate  specifically  to  mill  tailings  Agreement  State  issues,  I 
do  not  know  that,  sir. 

Mr.  Synar.  Let's  look  at  one  of  them.  There  are  cases  under  sec- 
tion 274  where  a  State  is  clearly  allowed  to  adopt  more  restrictive 
requirements  and  procedures.  For  example,  Mr.  Hastert's  Illinois 
regulation  of  Kerr-McGee  thorium  site  in  West  Chicago,  that  was 
the  case,  wasn't  it? 

Mr.  Parler.  That  is  the  case,  I  think,  that  has  been  referred  to 
here  this  morning,  yes,  sir. 

Mr.  Synar.  Mr.  Parler,  you  heard  Mr.  Kerr;  were  you  not  in  the 
room  when  he  was  here  earlier? 

Mr.  Parler.  I've  been  here  for  the  full  hearing,  sir. 

Mr.  Synar.  Mr.  Kerr's  testimony  on  behalf  of  the  States,  as  well 
as  a  letter  received  by  the  subcommittee  from  the  director  of  the 
Arizona  program,  state  that  NRC  has  no  statutory  basis  for  requir- 
ing compatibility  on  an  ongoing  basis  after  an  agreement  is  signed. 
Do  you  agree  with  that  position? 

Mr.  Parler.  No,  Mr.  Chairman,  I  do  not.  I  do  not  agree  with  Mr. 
Kerr,  nor  do  I  agree  with  the  letter  from  the  gentleman  from  Ari- 
zona. 

In  my  judgment,  even  though  there  is  no  explicit  requirement  in 
section  274  for  a  continuing  compatibility,  there  is  an  implicit  re- 
quirement. For  one  thing,  the  findings  that  the  Commission  has  to 
make  before  it  enters  into  an  agreement,  and  you  referred  to  those 
earlier,  include  compatibilitv. 

In  my  judgment,  it  would  be  unreasonable  to  attribute  to  the 
statute,  in  the  absence  of  any  compelling  legislative  history,  a  posi- 
tion that  what  has  to  be  compatible  at  the  time  of  the  agreement 
can  become  incompatible  shortly  thereafter. 

Furthermore,  section  274(g)  of  the  Atomic  Energy  Act  directs  the 
Commission  to  cooperate  with  the  States  to  assure  that  the  pro- 
grams for  protection  against  hazards  of  radiation  are  coordinated 
and  compatible.  I  believe  that  although  that  section  contemplates 
cooperation,  continued  cooperation,  that  the  implication — at  least 
in  my  judgment — ^is  if  the  cooperation  fails  in  view  of  the  finding 
that  the  statute  requires  the  Commission  to  make  to  enter  into  one 
of  these  agpreements,  that  there  is  a  legal  authority  to  require  con- 
tinuing compatibility. 

In  1978,  Mr.  Chairman,  the  Congress  in  the  Uranium  Mill 
Tailings  Radiation  Control  Act,  among  other  things,  amended  sec- 
tion 274  to  provide  for  the — section  274(o),  that  you  have  or  re- 
ferred to,  as  well  as  adding  a  sentence  in  section  274(j),  which  is 
the  section  that  gives  us  the — that  gives  this  agency  the  authority 
to  suspend  or  revoke  licenses. 

Mr.  Synar.  I  think  the  bottom  line,  if  I  could  just  interrupt  you, 
the  bottom  line  is  that  "best  efforts"  by  States  doesn't  meet  this 
standard,  does  it? 
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Mr.  Parler.  "Best  efforts"  is  still  certainly  a  part  of  the — of  the 
background,  something  that  I  believe  that  the  original  enactors 
contemplated.  But  if  '*Dest  efforts"  fails  at  some  point  of  time — the 
question  is,  does  this  agency  have  the  legal  authority  to  suspend 
or  revoke  or  to  take  regulatory  action  on  the  basis  of  a  lack  of  com- 
patibility, which  in  the  agency  s  judgment  is  significant.  My  opinion 
is  that  tne  agency  has  the  authority. 

Mr.  Synar.  Thank  you. 

Mr.  Chairman,  in  addition  to  the  statutory  requirement,  there 
are  some  practical  reasons  whv  the  States  should  be  compatible 
with  their  regulations,  aren't  there?  For  example.  States  regulate 
products,  sources  and  devices,  like  radio-pharmaceuticals,  that  use 
of  radioactive  material  that  are  sold  in  interstate  commerce;  isn't 
that  correct? 

Mr.  Selin.  Yes,  sir. 

Mr.  Synar.  And  under  the  reciprocity  agreements,  licensees  cross 
from  one  State  to  another  for  things  like  well-logging  and  radiogra- 
phy? 

Mr.  Selin.  Yes,  sir. 

Mr.  Synar.  Mr.  Hastert,  Fll  break  here. 

Mr.  Hastert.  Thank  you,  Mr.  Chairman. 

Well,  Mr.  Chairman,  I  have  to  say  that  probably,  as  you  may 
know,  I  haven't  always  been  that  enamored  with  your  Commission 
the  NRC.  But  I  think  you've  made  a  lot  of  strides  in  the  last  few 
years.  I  think  part  of  that  is  under  your  leadership. 

Let  me  ask  you  a  few  questions,  and  try  to  make  some  of  these 
things  clear  with  what  GAO  has  to  say  and  what  you  have  to  say. 
First  of  all,  do  you  agree  with  the  GAO  that  it's  questionable 
whether  the  public  is  being  adequately  protected  from  nuclear  ma- 
terials outside  of  power  plants? 

Mr.  Selin.  No,  sir.  Mr.  Wells,  in  his  oral  statement,  at  times 
said,  based  on  the  information  given  to  them,  they  as  auditors  can- 
not assure  the  public  that  they  are  properly  protected. 

I  have  no  problem  with  that  statement.  They  never  asked  us  for 
that  information,  and  I  do  have  information  that  would  suggest 
that  protection  is  adequate. 

But  to  go  a  step  further,  to  say  it's  questionable  that  the  public 
is  protected,  I  don't  agree  with  that  statement  at  all. 

Mr.  Hastert.  In  response  to  one  of  my  questions,  Mr.  Wells  said 
there  are  a  lot  of  people  who  have  died  because  of  exposure  to  radi- 
ation outside  of  the  nuclear  power  plant  issue;  as  a  matter  of  fact, 
I  think  27  people  over  30  years.  Were  some  of  these  people  at  high 
risk,  in  your  opinion,  to  start  out  with? 

Mr.  Selin.  The  27  people  that — ^the  27  people  that  we're  talking 
about,  26  of  those  deaths  were  in  the  medical  area.  I  think  some 
factors  are — and  some  of  these  go  back  a  long  way:  There  were  16 
deaths  in  an  experimental  progpram  in  1960  and  1961  at  MIT  that 
would  never  be  repeated  today. 

There  were  seven  deaths  in  Texas  in  1980  and  1981,  where  these 
people  were  terminal,  they  were  very,  very  ill  and  there  was  an  ex- 
perimental program  triedL  Probably  the  engineering  of  the  experi- 
mental program  wasn't  quite  right;  the  material  leached  into  the 
bones.  It  was  supposed  to  be  delivered  into  the  circulatory  system 
and  the  capsule  was  not  properly  manufactured. 
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There  are  500 — roughly  550,000  people  in  a  year  who  are  diag- 
nosed as  having  serious  cancers.  Roughly  a  quarter  of  these,  or 
about  100 — say  140,000  of  these  people  are  prescribed  radiation. 
The  level  of  radiation  must  be  high  enough  to  kill  the  tumor,  and 
so  the  physicians  consciously  set  the  level  so  that  approximately  1 
percent,  or  1,500  of  these  people  a  year,  would  die  from  perfectly 
well-delivered  radiation.  Not  from  the  cancer,  but  from  the  radi- 
ation. And  we  don't  interfere  with  the  physician's  tests. 

So  you're  talking  about  roughly  1,500  people  a  year  who  will  get 
proper  radiation,  who  will  be  killed  by  the  radiation.  You're  talking 
about  100,000-some  who  would  be  killed  in  the  absence  of  radi- 
ation. 

The  misadministration  rate  is  hard  to  measure,  as  has  been 
pointed  out.  We  don't  have  complete  figures,  but  it  seems  to  be  on 
the  order  of  1  in  3,000.  On  the  other  hand,  of  the  125,000  people 
who  get  radiation  treatment  a  year,  about  1  in  3,000 — which  would 
be  about  40  people — would  suffer  misadministrations.  Roughly  1  in 
100  of  those  would  be  killed  by  the  radiation. 

So  we're  talking  about  something  like  the  chance  of  1  in  300,000 
of  being  killed  by  radiation  because  of  a  mistake  in  the  way  it  was 
administered.  And  the  chances  of  being  killed  in  the  absence  of 
therapy  are  almost — are  almost  100  percent.  So  this  is  a  dangerous 
material. 

Mr.  Hastert.  I'm  not  trying  to  gloss  this  over.  There  is  a  need 
that  once  this  type  of  medical  application  is  done,  it's  done  right, 
and  that  there  is  minimal  risk  to  folks.  But  I  also  want  to  make 
sure  that  when  we  start  to  understand  that  a  doctor  making  a  deci- 
sion, whether  to  give  radiation  to  a  person  or  not  to  give  radiation 
to  a  person,  is  certainly — I'm  sure  the  doctor  could  probably  put 
some  numbers  in  squares,  but  it's  basically  a  subjective  decision. 

Mr.  Selin.  Yes,  sir. 

Mr.  Hastert.  I  happen  to  be  blessed  or  cursed,  one  of  the  two, 
with  working  on  health  care  to  some  large  extent  in  this  Congress, 
and  we  find  out  some  of  those  things  are  subjective.  And  sometimes 
the  decisionmaking  process  is  not  quantifiable. 

But  let  me  get  to  another  issue  and  move  off  the  medical  side  a 
little  bit.  When  you  make  agreements  with  States,  now  States  cer- 
tainly have  to  defer  to  Federal  power  and  Federal  ability  to  pre- 
empt some  of  the  decisions  that  they  make.  But  they  make  their 
own  unique  decisions  because  of  their  own  unique  circumstances 
many  times.  I  mean,  a  State  agency  in  Illinois  is  probably  going  to 
act  aifferently  from  a  State  agency  in  Oklahoma  because  there  are 
different  needs  and  different  situations  there. 

In  your  opinion,  is  everything  quantifiable,  or  are  there  some  of 
those  decisions  that  are  subjective? 

Mr.  Selin.  Of  course,  they  are  subjective.  Also,  as  has  been  hint- 
ed at,  but  not  explicitly  said,  there  are  major  areas  of  radiation 
that  the  NRC  does  not  regulate.  We  don't  regulate  radiation  that 
comes  from  an  electronic  source  such  as  a  linear  accelerator  or  an 
x-ray  machine.  Those  are  the  largest  areas. 

We  also  don't  regulate  naturally  occurring  radiation.  The  State 
radiation  facilities  normally  have  to  regulate — if  it  is  an  Agreement 
State,  they  have  to  regulate  the  area  under  the  Atomic  Energy  Act 
and  these  other  areas  as  well.  So  they  have  a  desire  to  have  a  ho- 
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listic  program  that  covers  all  radiation  areas,  and  we  can't  second- 
guess  that. 

On  the  other  hand,  the  description  that  was  g^ven  of  the  Ten- 
nessee progfram  bv  Mr.  Kerr  is  not  one  that  we  ag^ee  with.  We  do 
not  believe  that  the  State  should  be  able  to  make  a  decision  inde- 
pendent of  the  agreement  that  they  signed  to  take  resources  away 
from  the  NRC-regulated  materials  to  put  on,  say,  the  x-ray  ma- 
chines. They  must  be  able  to  do  both.  And  they  do  have  to  live  up 
to  the  standards  that  are  in  the  Atomic  Energy  Act  and  which  are 
in  the  agreement  that  they  signed  with  us. 

Mr.  tUsTERT.  And  those  kinds  of  situations,  where  you  notify  the 
State  there  is  a  disagreement,  I  would  imagine  that  through  your 
oversight  you  would  have  the  power  to  pull  those  agreements, 
right? 

Mr.  Seun.  Yes,  sir,  if  we  had  to. 

I  think  the  general  public  is  better  served  if  we  continue  to  work 
with  the  State  and  strengthen  their  program  than  if  we  pull  the 
plug  out,  and  the  legal  standard  for  pulling  the  plug  is  really  quite 
a  high  one.  We  have  to  show  there  are  health  and  safety  reasons 
or  that  the  State  has  not  complied  with  the  requirements  of  section 
274  to  rescind  the  Agreement  State  status  and  to  terminate  the 
agreement. 

Mr.  Hastert.  In  your  testimony,  you  state  that  you're  consider- 
ing establishing  core  performance  indicators,  including  both  tradi- 
tional programmatic  indicators  as  well  as  output  indicators.  I'm 
pretending  I  know  what  all  those  programmatic  and  output  indica- 
tors are — I'm  pretending.  You  also  state  that  you're  considering 
graded  evaluations  of  core  performance  indicators. 

Now,  I  came  into  this  role  from  another  life  as  an  instructor  and 
a  teacher,  and  we  were  required  to  give  grades.  And  you  could  give 
two  kinds  of  grades,  you  could  give  A,  B,  C,  D,  E,  and  F — not  usu- 
ally E,  but  then  you  could  give  76  or  88  or  92.  And  when  you  put 
those  numbers  down,  it  was  presumed  that  there  was  a  number 
context.  Or  when  you  teach  history  and  sociology  or  economics  and 
other  subjects,  they  are  not  always  exact  sciences  and  use  a  lot  of 
subjectivity. 

Now,  you're  dealing  with  something  that's  more  exact  sometimes. 

Mr.  Selem.  Sometimes. 

Mr.  Hastert.  So  your  graded  evaluation,  is  that  based  on  pure 
statistics?  Is  that  based  on  just  adding  up  Mr.  Wells'  numbers  and 
boxes?  Or  is  there  some  subjective  evaluation  here? 

Mr.  Selin.  We  would  like  there  to  be  some  subjective  evaluation, 
but  we  also  would  like  the  figures  to  be  more  or  less  replicable.  In 
other  words,  instead  of  having  30  criteria  of  which  10  are  manda- 
tory and  20  are  less  mandatory,  they're  not  optional  but  you  can 
fail  one  of  the  next  20  and  still  get  an  adequate  report,  we  would 
like  to  be  able  to  aggregate  these  into  a  smaller  number  of  figures 
that  have  to  do  witn  resources,  with  inspection  performance,  et 
cetera;  and  we  would  like  to  have  something  finer  than  just  pass 
and  fail,  so  that  we  can  indicate  strong  States,  States  that  are  OK, 
States  that  are  OK  but  they  are  heading  for  trouble,  and  States 
that  are  really 

Mr.  Hastert.  It's  almost  like  A,  B,  C,  D. 

Mr.  Selin.  They  are  more  like  an  honors,  high  pass,  pass,  fail. 
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Mr.  Hastert.  So  you  said  that  you're  considering  graded  evalua- 
tions of  core  performance  indicators.  In  a  previous  conversation 
that  you  had  with  my  office — we  talked  back  and  forth — it's  my  un- 
derstanding that  you  are  not  proposing  the  development  of  numeri- 
cal indicators  or  a  grading  system. 

Mr.  Selin.  No,  sir,  the  staff  has  just  started  on  this,  but  they  are 
not — so  they  haven't  moved  toward  a  numerical  system  like  the 
SALP,  systematic  assessment  of  licensee  performance,  to  which 
Wayne  Kerr  referred.  But  we  would  like  something  finer  than  just 
pass  or  fail. 

Mr.  Hastert.  Basically  what  vou  are  saying,  if  you're  going  to 
make  comparisons  on  sites  and  now  well  they  do,  you  need  some- 
thing besides  apples  and  oranges? 

Mr.  Selin.  Yes,  sir.  The  main  objective  is  not  to  compare  the 
States  with  each  other,  although  there  would  be  some  of  that.  It 
would  be  to  compare  each  State  with  the  objective  criteria  against 
which  it  has  agreed  to  take  the  program,  and  also  to  be  able  to 
present  an  overall  view  to  say,  how  is  health  and  safety  being  pro- 
tected in  the  universe  of  States,  which  is  not  easy  for  us  to  do. 

Mr.  Hastert.  I  understand  that. 

It  puzzles  me  a  little  bit  in  some  of  this  testimony  from  the  GAO 
and  then  their  response.  Let's  take  Alabama  and  Arizona,  for  in- 
stance, who  are  at  fault  because  their  States  have  not  put  together 
regulations  on  a  procedure  because  they  don't  do  that  procedure. 
And  now,  you  know,  they  are  not  in  compliance  anymore. 

Mr.  Selin.  Well,  it's 

Mr.  Hastert.  Can  you  be  more  specific,  what  those  procedures 
might  be? 

Mr.  Selin.  Yes,  sir.  First  of  all,  the  general  thing  is,  once  an 
Agreement  State  takes  a  program,  they  basically  say  we  will  be 
able  to  regulate  all  the  things  we  take  control  of.  There's  some 
things  we  don't  give  up  like  fuel  facilities,  and  the  State  doesn't 
have  to  take  the  entire  program,  but  if  they  decide  to  take  the  en- 
tire program,  then  they  should  be  prepared  to  regulate  these 
pieces.  But  it  doesn't  follow  that  if  they  don't  regulate  them,  that 
we're  going  to  say  they  are  not  an  Agreement  State. 

Mr.  Hastert.  Specifically,  can  you  tell  me 

Mr.  Selin.  Well,  Arizona's  question  is  not  the  one  Mr.  Kerr 
brought  up,  and  that  is  that  they  have  not  agreed  on  funding  of 
decommissioning  plants.  We  consider  it  very  important.  We  believe 
it  should  be  necessary  that  any  licensee  have  set  aside  or  otherwise 
guaranteed  adequate  funds  and  when  he's  finished  with  his  license 
that  he  will  be  able  to  clean  up  and  move  on  and  not  leave  the 
State  with  the  leftovers. 

Mr.  Hastert.  With  the  decommissioning  of  what,  not  nuclear 
plants? 

Mr.  Selin.  No,  decommissioning  of  a  workshop  where  sealed 
sources  are  made  or  a  place  like  the  facility  in  West  Chicago.  We 
don't  want  that  situation.  We  want  to  see  money  in  the  bank,  so 
when  we  walk  away  there  is  enough  money  to  clean  up. 

Mr.  Hastert.  So  we  want  to  see  money  in  the  bank. 

What  about  Alabama? 

Mr.  Selin.  Alabama  is  compatible. 

Mr.  Hastert.  All  right.  I  yield  to  the  chairman. 
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Mr.  Synar.  Let's  do  about  10  minutes  and  come  back. 

Mr.  Hastert.  Sure,  I'll  relinquish. 

Mr.  Synar.  Mr.  Hastert  asked  you  a  question  at  the  very  begin- 
ning, I  thought  was  interesting.  He  asked  you  whether  or  not  the 
public  was  being  adequately  protected.  You  obviously  believe, 
Chairman  Selin,  that  it  is.  I  guess  the  natural  question  from  your 
response  is,  do  you  know  that  because  you  believe  it  intuitively,  or 
do  you  have  something  that  will  back  that  up  with  data? 

Mr.  Selin.  The  answer  is — well,  first  of  all,  I  ought  to  start  in 
all  honesty,  there  is  no  place  written  down 

Mr.  Synar.  So  there's  no  data  that  gives  you  the  confidence? 

Mr.  Selin.  No,  no,  there's  plenty  of  that.  There  were  not  system- 
atic, State-by-State,  every-year  data.  There  are  data  that  are  avail- 
able for  specific  analyses  for  specific  surveys. 

The  test  we  use  for  adequacy  is  whether  the  risks  that  come  from 
the  radiation  program  are  very  small  compared  to  comparable  risks 
for  the  same  population  from  other  points.  And  there  are  three 
areas.  The  first  I  tried  to  outline,  which  is  medical  therapy. 

Mr.  Synar.  I  really  don't  want  to  get  into  this.  I  just  want  to 
know  whether  your  data,  that  you  said  GAO  didn't  ask  you  for,  will 
support  that. 

Mr.  Selin.  They  will  support  that.  And  I  will  be  glad  to  submit 
that  to  you. 

[The  mformation  can  be  found  in  the  appendix.] 

Mr.  Selin.  They  will  support  that,  sir. 

Mr.  Synar.  Thank  you. 

Mr.  Selin.  And  I  will  be  glad  to  submit  that  to  you. 

Mr.  Synar.  The  NRC  has  a  general  policy  that  the  States  have 
to  adopt  some  NRC  regulations — ^you  talked  about  a  few  of  them — 
some  that  are  deemed  to  be  compatible  within  3  years  of  when 
NRC  regulations  are  promulgated. 

So  even  though  the  regulations  apply  to  all  NRC  licensees  imme- 
diately, they  are  not  required  to  be  adopted  by  Agreement  States 
for  3  additional  years;  correct? 

Mr.  Selin.  It's  the  normal  rule.  But  if  it  is  a  regulation  that  we 
feel  is  important  for  health  and  safety,  we  don't  nave  to  wait  for 
3  years. 

Mr.  Synar.  And  what  is  the  statutory  basis  for  that  3-year  grace 
period? 

Mr.  Selin.  There  is  no  statutory  basis.  It  is  a  judgment  that  it 
takes  that  long  for  States — in  many  cases  they  have  to  pass  stat- 
utes of  their  own.  And  they  have  their  own  rules  for  public  com- 
ment. 

Mr.  Synar.  The  NRC  has  a  practice  of  providing  Agreement 
States  with  advanced  notice  of  rulemakings,  does  it  not? 

Mr.  Selin.  Yes,  sir. 

Mr.  Synar.  And  you  provide  advanced  copies  of  proposed  and 
final  rules,  correct? 

Mr.  Selin.  We  do  today.  Yes,  sir. 

Mr.  Synar.  And  the  States  can  track  the  process  and  make  com- 
ments during  the  rulemaking  to  address  their  individual  concerns; 
right? 

Mr.  Selin.  Yes,  sir. 

Mr.  Synar.  That  rulemaking  sometimes  takes  several  years? 
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Mr.  Selin.  In  the  NRC?  It  depends.  It  can  be  as  little  as  1  year 
or  several  years. 

Mr.  Synar.  And  a  State  licensee,  such  as  a  radiographer,  who 
wants  to  do  business  under  a  reciprocity  agreement  in  a  regulated 
State  or  in  a  Federal  facility  under  an  agreement  rule,  will  have 
to  operate  under  the  rules  in  effect  for  NRC  licensees;  correct? 

Mr.  Selin.  Yes,  sir. 

Mr.  Synar.  Then  why  do  we  have  a  system  that  allows  Agree- 
ment States  to  wait  until  your  regulation  is  final  until  they  need 
to  begin  to  write  their  own  regulations? 

Mr.  Selin.  Because  until  tney  are  final,  nobody  knows  what  is 
in  the  regulation. 

Your  broader  question  is:  Does  it  have  to  take  3  years,  and 
should  we  let  it  go  that  long?  I  think  that  is  a  good  question.  And 
that  is  one  that  we  certainly — as  I  said  in  my  testimony,  we  prom- 
ise to  take  a  look  at. 

Mr.  Synar.  All  right.  I  understand  that  it  is  easier  for  the  States 
to  know  exactly  what  the  NRC  regulations  are  before  they  start 
writing  their  own.  But  the  fact  of  the  matter  is  they  do  know  in 
advance  when  the  regulation  is  going  to  come  into  effect.  That  is 
very  clear  from  the  scenario  we  went  through. 

Mr.  Selin.  They  have  all  the  signals.  There  is  no  question  about 
that. 

Mr.  Synar.  So  why  should  the  NRC  automatically  give  the 
States  3  additional  years — ^you  are  saying  that  you  are  going  to  re- 
view that  policy? 

Mr.  Selin.  Yes,  sir. 

Mr.  Synar.  What  timeframe  do  you  think  is  reasonable? 

Mr.  Selin.  I  think  it  depends  on  the  regulation.  On  something 
like — a  decommissioning  rule  shouldn't  be  put  in.  It's  a  major 
change  in  the  economics  in  a  State. 

I  think  the  States  have  to  have  a  chance  to  debate.  That  medical 
misadministration 

Mr.  Synar.  You  gave  the  States  5  years  on  decommissioning. 

Mr.  Selin.  We  made  a  mistake.  It  was  a  blunder  in  the  Tetter. 
It's  giving  more  time  than  we  intended. 

Mr.  Synar.  But  some  States  didn't  meet  the  5-year  deadline. 

Mr.  Selin.  Yes,  sir. 

Mr.  Synar.  Can  we  assume,  Chairman  Selin,  that  the  NRC 
adopts  these  regulations  because  you  believe  they  are  necessary  to 
protect  the  public  safety  and  health? 

Mr.  Selin.  I  think  that  that  is  a  fair  assumption. 

Mr.  Synar.  I  can  understand  situations  where  the  States  have 
a  policy  disagreement  with  the  NRC,  such  as  Illinois  had  over  the 
West  Chicago  situation  which  Mr.  Hastert  mentioned;  but  what  I 
can't  understand  is  why  we  have  a  policy  that  arbitrarily  estab- 
lishes a  3-year  delay  before  the  States  adopt  regulations  the  NRC 
deems  necessary.  I  hope  that  is  going  to  be  changed. 

Mr.  Selin.  That  would  certainly  be  reviewed. 

But  I  do  have  to  tell  you,  there  are  approximately  70  rules  that 
are  category  I  level  of  compatibility.  There  is  no  reason  to  expect 
that  all  70  of — division  I  compatibility.  There  is  no  reason  to  be- 
lieve that  all  70  should  have  been  passed  immediately.  We  have 
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large  staffs.  One  set  does  rulemaking,  and  one  set  does  the  inspec- 
tion. In  the  States,  they  are  the  same  people. 

I  think  what  we  need  to  do  is  pick  out  those  that  have  the  clear 
and  immediate  health  and  safety  impact  and  put  those  on  some 
kind  of  a  fast  track  without  saying  that  States  have  to  pass  in  2 
years. 

In  that  case,  we  will  have  25  States  that  can  pass.  We  shouldn't 
pass  rules  that  we  cannot  enforce,  which  rules  that  go  on  fast  track 
for  immediate  compatibility  is 

Mr.  Synar.  Commissioner  Selin,  Mr.  Parler,  under  section  274  of 
the  Atomic  Energy  Act,  the  Commission  must  also  find  that  the 
State  program  is  adequate  to  protect  public  health  and  safety  with 
respect  to  radioactive  materials  covered  under  the  agreement  with 
the  State;  is  that  correct. 

Mr.  Parler.  Yes,  sir. 

Mr.  Synar.  To  quickly  catalog  where  your  authority  is  under 
274(j),  the  NRC  is  required  to  periodically  review  the  Agreement 
States  to  ensure  compliance  with  section  274;  is  that  correct? 

Mr.  Parler.  Yes. 

Mr.  Synar.  And,  in  fact,  the  NRC  and  the  Atomic  Energy  Com- 
mission before  it,  have  conducted  periodic  reviews  since  1965;  cor- 
rect? 

Mr.  Parler.  That  is  my  understanding.  I  believe  that  the  explicit 
requirement  in  274(j),  to  require  periodic  review,  was  enacted  in 
1978,  sir. 

Mr.  Synar.  So  you  all  believed  that  you  had  the  authority  to  con- 
duct those  reviews  even  before  the  section  274(j)  authority  was 
added  to  it? 

Mr.  Parler.  I  would  think  so.  That  would  be  my  opinion,  sir. 

Mr.  Synar.  Has  this  review  authority  ever  been  challenged? 

Mr.  Parler.  Not  to  my  knowledge. 

Mr.  Synar.  Under  section  274(j)(l),  the  Commission  has  the  au- 
thority, upon  its  own  initiative,  after  notice  and  hearing,  to  termi- 
nate or  suspend  all  or  part  of  a  State  agreement;  is  that  correct? 

Mr.  Parler.  Yes,  sir. 

Mr.  Synar.  And  would  it  be  accurate  to  say  that  the  1978 
amendments  which  alluded  to — added  the  phrase  "all  or  part  of  in- 
creased the  NRC's  flexibility  to  act  on  its  own  initiative? 

Mr.  Parler.  That  would  be  my  understanding  and  my  opinion, 
yes,  sir. 

Mr.  Synar.  And  as  we  will  discuss  later,  the  Commission  has 
never  initiated  any  proceeding  or  action  under  section  274(j)(l)  au- 
thority, has  it? 

Mr.  Parler.  To  not  my  knowledge,  no,  sir. 

Mr.  Synar.  The  Commission  doesn't  even  have  any  written  pro- 
cedures or  criteria  for  acting  under  274(j)(l),  does  it? 

Mr.  Parler.  Not  to  my  knowledge.  However,  what  is  adequate 
is  highly  judgmental. 

Mr.  Synar.  To  anybody's  knowledge,  do  you  have  that  written 
down? 

Mr.  Selin.  No.  You  have  that  correct. 

Mr.  Synar.  The  general  policy  statement  on  how  NRC  is  going 
to  conduct  this  program  states  that  if  a  State  program  has  prob- 
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lems  that  aren't  corrected,  the  Commission  will  exercise  it's  author- 
ity; is  that  correct? 

Mr.  Parler.  That  is  my  understanding,  yes. 

Mr.  Synar.  And  the  NRC  has  consistently  asserted  that  view, 
have  they  not? 

Mr.  Parler.  Yes,  sir. 

Mr.  Synar.  Every  letter  that  the  NRC  staff  sends  to  a  State  com- 
municating the  NRC's  findings  of  its  periodic  reviews  includes  the 
statement  that  if  a  State  program  has  problems  that  aren't  cor- 
rected, the  Commission  may  exercise  that  authority;  is  that  correct, 
Mr.  Kammerer. 

Mr.  Kammerer.  I  believe  they  all  state  that,  yes. 

Mr.  Synar.  But  there  aren't  any  procedures  or  criteria  outlining 
when  and  how  you  will  exercise  that  authority,  are  there? 

Mr.  Kammerer.  That  is  also  correct. 

Mr.  Synar.  I  guess  the  question  is:  Why? 

Mr.  Kammerer.  Why? 

Mr.  Selin.  You  should  ask  that  to  the  Commission. 

Mr.  Synar.  Why,  Mr.  Selin. 

Mr.  Selin.  First  of  all,  I  should  say,  we  do  believe  if — ^in  a  spe- 
cific case  if  we  think  health  and  safety  is  threatened,  that  we 
would  go  forward  with  actions  in  the  absence  of  such  procedures. 
But  we  don't  have  the  performance  measurements  that  are  appro- 
priate to  have  the  criteria.  The  criteria  would  have  to  be  based  on 
performance  measurements.  And  in  the  absence 

Mr.  Synar.  Why  don't  you  have  those? 

Mr.  Selin.  The  Commission  has  been  lax  in  responding  to  the  de- 
cision that  it  got  30  years  ago. 

Mr.  Synar.  In  1980,  in  part  due  to  the  problems  in  Arizona  and 
hearings  held  by  the  House  Interior  Committee,  the  Congress  again 
expanded  the  NRC's  authority  to  terminate  or  suspend  all  or  part 
of  a  State  agreement,  without  a  hearing,  under  emergency  author- 
ity; is  that  correct? 

Mr.  Selin.  Yes,  sir. 

Mr.  Synar.  And  again,  as  we  will  discuss  later,  the  Commission 
has  never  initiated  any  action  under  this  emergency  authority, 
have  they,  Mr.  Parler. 

Mr.  Parler.  Not  to  my  knowledge.  No,  sir. 

Mr.  Selin.  If  we  felt  that  there  was  a  situation  calling  for  it — 
it  was  not  a  question  of  authority.  We  have  never  felt  that  there 
was  a  situation  that  was  so  critical  that  the  emergency  authority 
had  to  be  exercised. 

Mr.  Synar.  We  are  going  to  get  into  that. 

And  while  you  do  have  written  criteria,  Mr.  Parler,  these  are  in- 
ternal criteria  for  the  Office  of  State  Programs,  aren't  they? 

Mr.  Parler.  Yes,  sir. 

Mr.  Synar.  Has  the  Commission  ever  approved  the  Office  of 
State  Programs  internal  procedure  D.13? 

Mr.  Selin.  I  commented  at  the  beginning  that  not  only  have  we 
not  approved  that,  but  there  are  places  where  we  can't  find  the  pro- 
cedures. There  are  places  where  the  procedures  which  should  be  in 
formal  documents  are  in  internal  documents.  And  that  is  a  weak- 
ness in  the  program  that  should  be  corrected. 

Mr.  Synar.  Just  a  couple  of  more  questions  on  point. 
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Mr.  Parler,  it  is  our  understanding  that  the  NRC  historically  has 
retained  jurisdiction  over  Federal  licensees  within  the  Agreement 
States  facilities  such  as  a  VA  hospital. 

Under  what  statutory  authority  and  under  what  regulations  does 
NRC  retain  that  jurisdiction  over  those  facilities? 

Mr.  Parler.  It  is  my  understanding  that  Federal  enclaves  such 
as  those  that  you  were  mentioning,  although  there  is  no  explicit 
statutory  provision,  it  would  be  my  judgment  that  under  the  su- 
premacy clause  of  tne  Constitution  those  things  remain  under  NRC 
regulatory  authority.  They  have  been  retained. 

And  the  retention  of  that  authority,  I  think,  is  made  clear  in  the 
agreements  discontinuing  the  Federal  authority  to  the  sovereign 
State. 

Mr.  Synar.  But  that  is  not  explicitly  defined,  is  it? 

Mr.  Parler.  Not  in  section  274,  no,  sir. 

Mr.  Synar.  Mr.  Hastert. 

Mr.  Hastert.  Thank  you.  Mr.  Chairman.  I'd  like  to  come  back 
to  the  3-year  delay.  Some  or  the  States  have  to  actually  pass  legis- 
lation to  conform;  is  that  correct? 

Mr.  Selin.  Yes,  sir. 

Mr.  Hastert.  The  legislative  process  is  probably  not  too  unlike 
the  legislative  process  here.  As  a  matter  of  fact,  some  of  these 
States  only  meet  once  every  2  years  I  understand. 

But  you  know  there  is  a  great  deal  of  lobbying,  sometimes  by 
huge  multinational  corporations  for  certain  reasons.  And  as  you 
know,  the  political  influence  flows  before  a  decision  is  actually  put 
together  legislatively,  forged,  passed  and  then  signed  by  a  Grov- 
ernor;  is  that  correct? 

Mr.  Selin.  Yes,  sir. 

Mr.  Hastert.  And  so  sometimes  3  years  is  just  inadequate 
time— barely  adequate  time  to  get  those  things  done.  I  would  say 
just  from  my  experience  in  the  legislature  that  that  happens  from 
time  to  time. 

Mr.  Selin.  If  that  is  a  question,  the  answer  is,  yes,  sir. 

Mr.  Hastert.  As  a  matter  of  fact,  I  wrote  the  Public  Utility  Act 
in  Illinois  in  1984,  and  we  took  2  years  to  try  to  look  at  the  prob- 
lems. And  part  of  that — I  know  it  is  not  the  specific  focus  of  this, 
but  decommissioning  was  a  big  issue  and  how  you  collected  money 
and  whether  it  came  from  ratepayers  or  profits  or  set  asides;  how 
to  decommission  and  how  to  accumulate  that  money. 

Mr.  Selin.  Let  me  give  you  an  example.  One  of  our  rules,  which 
is  clearly  division  I,  is  dose  limits.  What  is  an  allowable  dose? 

The  States  don't  have  any  option  in  that,  and  there  is  no  reason 
that  we  should  wait  for  the  legislature  to  pass  that.  If  we  change 
the  dose  limits,  we  think  it  is  perfectly  reasonable  that  we  should 
require  that  the  dose  limits  be  changed. 

Mr.  Hastert.  You  are  the  experts. 

Mr.  Selin.  We  are  the  experts. 

And  saying  that  5  millirems  is  reasonable  exposure  for  every 
State  except  Illinois  is  unreasonable.  It  is  just  not  acceptable. 

We  have  another  one  called  unimportant  quantities  where  it's 
tough  trying  to  throw  a  State  out  of  the  program  because  it  takes 
more  than  3  years  to  pass  a  rule  on  unimportant  quantities;  doesn't 
make  any  sense. 
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I  think  it  is  important  to  avoid  flat  statements  that  3  years  isn't 
enough  time;  too  much  time.  It  depends  on  the  rule.  We  intend  to 
concentrate  on  procedures  for  requiring  faster  action  on  those  rules 
that  have  a  direct  health  and  safety  effect  rather  than  some  broad 
statement  across  the  board. 

In  our  compatibility  policy,  which  is  coming  up  to  the  Commis- 
sion in  November,  we  are  going  to  take  a  look  to  see  if  we  have 
too  many  things  that  have  been  made 

Mr.  Hastert.  I  seem  to  recall  somewhere  in  my  legislative  past 
that  we  worked  4  or  5  years  to  put  together  a  legislative  compact 
with  the  State  of  Kentucky.  And  all  of  a  sudden  when  we  are  down 
to  the  agreement,  one  of  the  States  reneged  and  we  had  to  start 
all  over  and  go  it  alone.  That  took  more  than  3  years. 

And  so  sometimes  there  are  frustrating  experiences  that  you 
have  to  deal  with,  but  I  think  it  prudent  on  your  behalf  as  you  ride 
herd  on  those  States  and  make  sure  that  the  regulations  are  put 
into  place.  And  certainly  you  have  to  act  on  some  things,  as  you 
certainly  talked  about,  that  need  to  be  done  on  a  more  timely  basis; 
safety  issues  that  should  be  done. 

In  the  GAO  report,  GAO  suggested  that  the — ^your  agency  is  not 
aware  of  what's  happening  in  the  Agreement  States.  Do  you  agree 
with  the  GAO's  assessment  of  that? 

Mr.  Selin.  They  said  it  differently  in  different  places.  They  said, 
as  auditors,  they  cannot  assure  the  public  that  we  know  X  or  we 
know  Y.  And  in  many  cases  that  is  a  correct  statement.  It  is  not 
well  defined  enough. 

Other  places  they  make  a  broader  statement  of  our  knowing  the 
data  of  what  is  going  on  in  the  States  and  in  most  cases  those  are 
not  true.  One  would  have  to  discuss  specific  instances.  We  have  a 
very  good  knowledge  of  what  is  going  on  in  the  States  especially 
if  tne  States  have  the  knowledge.  In  some  places,  they  don't  have 
the  knowledge. 

Mr.  Hastert.  Stop  for  a  second.  How  do  you  keep  informed  about 
what  the  States — of  the  Agreement  States'  programs?  What  is  your 
frequency  of  contacts  with  the  Agreement  States? 

Mr.  Selin.  We  run  a  formal  review  every  other  year.  On  the 
order  of  a  dozen  people  will  spend  time  in  the  State  going  over 
every  aspect  of  the  program,  having  sent  out  questionnaires. 

-^though  there  are  occasional  holes  in  the  program.  The  plan  is 
to  conduct  a  visit  in  the  off-years.  Certainly  if  there  were  problems 
in  the  State  programs,  inadequacy  or  incompatibility,  we  will  mon- 
itor the  programs  continuously.  We  get  a  copy  of  all  licensing  ac- 
tions. And  if  there  are  questions,  we  will  review  them  and  we  will 
followup.  The  amount  of  contact  is  quite  extensive. 

Mr.  Hastert.  Mr.  Kerr  states  in  his  testimony,  just  pick  up  the 
phone;  he  talked  to  people.  Does  that  happen? 

Mr.  Selin.  We  are  delighted  to  get  phone  calls.  We  answer  them 
immediately.  You  have  to  understand  that  Illinois  is  a  very  rich 
program.  It  is  a  very  good  program.  It  is  a  very  expensive  and  self- 
confident  program.  Some  of  the  other  States  are  not  so  happy  to 
pick  up  the  phone. 

Mr.  Hastert.  I  think  that  Illinois  has  an  adequate  program,  but 
we  find  questions  with  it,  too.  But  when  do  you  determine  that  an 
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Agreement  State  is  experiencing  difficulties  with  their  program? 
What  measures  do  you  employ  to  correct  the  situation? 

Mr.  Selin.  The  question  came  up  before  about  the  States  that 
were  not  doing  very  well.  And  right  now  there  are  six  States  for 
which  we  doivt  have  an  adequacy  finding.  In  five  of  those  six 
States,  parts  of  the  inspection  program  is  behind,  the  staffing  level 
is  behind;  sometimes  the  inspectors  are  not — actually  in  all  six 
States  the  inspection  progpram  is  behind. 

In  five  of  those  six  States,  they  have  hired  new  people.  They  are 
up  in  the  numbers  where  they  should  be.  In  four  of  those  States, 
the  quality  of  the  training  we  believe  is  adequate.  It  is  just  a  ques- 
tion of  time  to  get  up  there.  We  spend  more  time  with  them.  We 
look  over  their  shoulder  to  make  sure  that  the  program  is  not  slip- 
ping. In  one  State  we  have  real  concern  about  their  training  pro- 
gram. And  in  one  State  they  don't  have  the  resources  ana  they 
haven't  shown  us  that  they  are  going  to  have  it. 

Mr.  Hastert.  So,  economically,  they  are  hard  pressed. 

Mr.  Selin.  They  are  hard  pressed,  but  there  is  no  reason  they 
should  be.  Their  licensees  are  faced  with  stiff  license  fees.  If  the 
question  is  revocation  of  the  agreement,  they,  the  States,  can  raise 
the  money  one  way  or  the  other  if  that  is  the  issue  and  still  be  of- 
fering what  amounts  to  a  bargain  license  cost  to  the  licensees. 

So  in  my  opinion  there  is  no  long-term  excuse  for  a  State  not  to 
fiind  its  radiation  program. 

Mr.  Hastert.  But  you  don't  immediately  suspend  that  State's 
program,  do  you? 

Mr.  Selin.  No,  sir.  I  read  the  Idaho  situation  quite  differently 
from  the  GAO.  Within  3  years  of  the  time  we  felt  that  the  program 
wasn't  adequately  run,  they  had  turned  back  the  program.  So  it 
doesn't  have  to  take  a  long  time  if  the  Governor  sees  the  hand- 
writing on  the  wall  and  not  willing  to  provide  the  resources. 

Mr.  Hastert.  Can  you  distinguish  for  us — and  certainlv  as  a 
lajrperson  on  these  issues  I  need  the  distinction — what  tne  dif- 
ference is  between  a  delegated  program  and  a  contractual  agree- 
ment and  the  Agreement  State  partnership? 

What  are  those? 

Mr.  Selin.  This  is  a  program  in  which  the  NRC  withdraws  its 
regulation  and  the  State  picks  up  the  regulation. 

Mr.  Hastert.  That  is  a  delegated  program? 

Mr.  Selin.  No,  sir.  That  is  the  Agreement  State  program.  We 
don't  delegate.  The  State  picks  up  the  regulatory  oversight.  We 
stop,  and  they  start. 

On  the  other  hand,  the  Atomic  Energy  Act  holds  us  responsible 
for  ensuring  the  health  and  safety  of  the  public  in  that  State  even 
while  the  State  is  carrying  out  tne  regulation.  In  order  to  revoke 
the  status  and  terminate  the  agreement,  we  would  have  to  find 
that  health  and  safety  is  threatened  or  that  the  requirements  of 
section  274  had  not  been  met.  It  wouldn't  be  enough  to  say  that 
the  staffing  is  not  good  enough.  Or  a  few  rules  aren't  there.  That 
is  different  from  a  delegated  program  where  the  State  is  a  sub- 
contractor rather  than  an  independent,  parallel  regulator. 

Mr.  Hastert.  And  so  then  you  don't  have  contractual  arrange- 
ments with  States? 
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Mr.  Selin.  They  sign  an  agreement  under  the  Atomic  Energy  Act 
that  says  they  will  operate  under  regulations  and  a  program  that 
are  adequate  to  protect  public  health  and  safety  and  compatible 
with  the  NRC's  program. 

Mr.  Hastert.  And  that  is  not  an  Agreement  State  partnership? 

Mr,  Selin.  I  am  sorry.  Maybe  I  missed  the  negative.  The  pro- 
gram that  we  have  with  the  Agreement  States  is  a  parallel  regu- 
latory operation.  In  the  delegated  operation,  the  delegated  State  is 
like  EPA's  program.  The  delegated  State  is  carrying  out  the  Fed- 
eral program  on  behalf  of  the  Federal  Grovernment. 

Mr.  Hastert.  Then  just  for  understanding  here 

Mr.  Selin.  This  is  a  unique  program.  I  don't  know  of  any  other 
program  that  is 

Mr.  Hastert.  For  the  record,  the  Atomic  Energy  Act  as  amended 
doesn't  define  what  compatibility  is.  What  is  your  interpretation  of 
this  term? 

Mr.  Selin.  Well,  you  know  that  is  one  of  the  weaknesses  that 
has  been  described.  We  have  a  statement  that  says  all  NRC  regula- 
tion will  fall  into  one  of  four  divisions,  but  we  don't  have  a  state- 
ment of  what  the  criteria  are  for  deciding  which  division  it  should 
fall  in.  And  that  is  the  reason  we  have  instructed  the  staff  to  come 
to  us  with  a  compatibility  policy  to  relate  clear  criteria. 

Mr.  Hastert.  And  then  of  course  the  whole  issue  here,  the  GAO 
says  this  has  to  be  numerical,  and  you  are  saying  that  some  of 
these  things  are  not  necessarily  numerical;  they  may  be  discre- 
tionary. 

Mr.  Selin.  I  think  the  GAO  was  quite  gentle  with  us  in  the  area 
of  compatibility.  They  focused  most  of  their  report  on  adequacy. 

Mr.  Hastert.  If  there  is  a  member  who  is  not  here  and  would 
like  to  submit  some  questions,  I  request  that  he  or  she  be  allowed 
to  do  so. 

Mr.  Synar.  Absolutely.  For  all  members,  without  objection. 

The  NRC  is  required  by  law  to  periodically  review  the  Agreement 
State  programs  to  assure  that  they  comply  with  section  274.  And 
the  NRC  reviews  whether  the  State  programs  are  adequate  to  pro- 
tect health  and  safety.  And  that  is  what  we  have  been  talking 
about  here. 

As  we  discussed  with  GAO,  if  the  NRC  doesn't  find  the  State  pro- 
gram adequate  to  protect  public  health  and  safety,  its  practice  is 
simply  to  withhold  making  any  finding. 

I  would  like  to  ask  unanimous  consent — ^if  you  would  look  at  ex- 
hibits la,  lb,  and  Ic — I  will  make  them  part  of  the  record. 

[Exhibits  la,  lb,  and  Ic  can  be  found  in  the  appendix.] 

Mr.  Synar.  The  November  13,  1986,  Federal  Register  notice,  ex- 
hibit la,  proposed  changes  in  its  guidance  in  the  Agreement  States 
Program,  NRC  summarized  the  outcome  of  all  of  its  reviews  since 
1981. 

Of  108  total  reviews  conducted  from  1981  through  1985,  the  NRC 
withheld  finding  of  adequacy  and  compatibility  in  28  percent  of  the 
reviews.  NRC  also  withheld  findings  of  compatibility  in  another  14 
percent,  leaving  only  63  percent  fully  adequate  and  fully  compat- 
ible. NRC  did  not  once  actually  find  a  State  to  be  inadequate  or  in- 
compatible, although  followup  reviews  were  required. 
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In  1989  the  NRC  prepared  another  summary  of  its  reviews,  ex- 
hibit lb.  Of  the  163  reviews  conducted  between  1981  and  1988,  ap- 
parently 22  percent  resulted  in  the  staff  withholding  finding  of  ade- 
quacy or  compatibility,  and  another  18  percent  resulted  in  the  find- 
ing on  compatibility  being  withheld. 

Again,  only  60  percent  were  adequate  and  compatible  and  no 
negative  findings  were  made. 

In  January  of  this  year,  in  response  to  the  Cleveland  Plain  Deal- 
er series,  a  new  summary  of  reviews,  exhibit  Ic,  was  made  and  in- 
cluded in  a  paper  prepared  for  the  Commission. 

Enclosure  8  tracks  reviews  of  State  programs  in  1987  through 
1992.  According  to  our  tabulation,  19  percent  of  the  reviews  re- 
sulted in  findings  being  withheld.  An  additional  20  percent  of  the 
reviews  resulted  in  findings  of  compatibility  being  withheld. 

And  again,  onlv  in  61  percent  of  the  reviews  were  State  pro- 
grams found  adequate  and  compatible.  And  apparently  no 
negative 

Mr.  Selin.  What  exhibit  are  you  reading  off  of  Mr.  Chairman? 

Mr.  Synar.  Exhibit  Ic.  Apparently  no  negative  findings  were 
made. 

In  our  review  of  your  records  of  review  for  19  of  the  30  Agree- 
ment States  between  1980  and  1993,  we  didn't  identify  a  single  in- 
stance where  a  State  program  was  found  by  the  NRC  to  be  inad- 
equate or  incompatible;  and  we  found  only  one  instance  in  which 
a  member  of  the  NRC  staff  even  suggested  it.  That  was  in  the  case 
of  Iowa,  and  apparently  that  was  rejected. 

Mr.  Kammerer  and  Mr.  Taylor,  to  the  best  of  your  knowledge, 
has  the  NRC  staff  ever  actually  found  a  State  program  to  be  inad- 
equate and  incompatible?  And  if  so,  how  many? 

Mr.  Taylor.  We  have  six  States  where  adequacy  is  currently 
being  withheld.  One  of  them  is  the  State  of  Iowa.  And  in  the  State 
of  Iowa 

Mr.  Synar.  Have  you  had  a  finding  of  incompatibility? 

Mr.  Kammerer.  There  has  been  no  finding  of  incompatibility. 

Mr.  Synar.  Or  inadequacy? 

Mr.  Kammerer.  That  is  correct. 

May  I  add,  Mr.  Chairman? 

Mr.  Synar.  Go  ahead. 

Mr.  Kammerer.  In  the  case  of  Idaho,  this  was  one  that  went  on 
for  a  very  long  time,  to  be  sure.  And,  indeed,  it  wouldn't  go  on  that 
long  today  beiore  the  actions  that  were  reached  were  reached. 

But  in  the  case  of  Idaho,  we  have  a  very  long  list  of  things  in 
which  we  interacted  with  the  States  and  easilv  a  dozen  different 
officials  from  the  program  directors  and  people  below  them  to  their 
boss,  their  boss's  boss,  and  finally  to  the  Governor,  on  at  least  one 
occasion 

Mr.  Synar.  But  you  never  made  a  finding  of  inadequacy  or  in- 
compatibility. 

Mr.  Kammerer.  Which  is  correct.  But  I  was  leading  to  the  point 
that  we  did  write  a  letter  and  asked  for  response  in  48  hours. 

Mr.  Synar.  We  are  going  to  get  to  the  whole  Idaho  issue,  but 
back  to  the  question:  You  never  had  a  case  of  finding  of  inadequacy 
or  incompatibility. 

Mr.  Kammerer.  Not  during  my  time. 
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Mr.  Synar.  On  average,  the  NRG  staff  is  unable  to  affirmatively 
find  between  one-quarter  and  one-fifth  of  State's  programs  ade- 
quate to  protect  public  health  and  safety. 

On  average,  another  one-fifth  have  not  adopted  regulations 
deemed  by  tne  NRC  to  be  necessary  to  protect  the  public  health 
and  safety. 

Today,  the  NRC  is  unable  to  find  6  of  the  29  existing  Agreement 
States  adeauate  to  protect  health  and  public  safety. 

To  you  all,  the  Commissioners,  is  that  an  acceptable  level  of  per- 
formance in  your  view? 

Mr.  Selin.  Well,  first  of  all,  to  answer  your  question  yes  or  no, 
the  answer  is  that  is  not  an  acceptable  level  of  performance. 

However,  I  would  like  to  say  a  couple  of  things  about  the  statis- 
tics. From  1988  to  1992,  on  average,  83  percent  of  the  inspection 
visits  found  the  States  to  be  adequate. 

The  second  is  we  have  a  problem  in  vocabulary,  a  serious  prob- 
lem. If  we  found  a  State  inadequate — that  is  saying  that  they  are 
not  able  to  protect  the  health  and  safety — we  would  take  steps  to 
withdraw  their  status  there.  We  don't  have  a  proper  word  saying 
they  are  running  a  program  which,  in  the  long  run,  is  unacceptable 
but  does  not  currently  affect  the  health  and  safety. 

When  we  make  a  finding  of  adequacy,  we  are  saying  that  it  is 
providing  the  resources,  training,  and  recruiting  for  us  to  expect 
that  they  will  stay  adequate  indefinitely. 

In  six  of  those  States,  we  cannot  make  that  statement.  We  hope 
that  when  we  work  a  little  harder  on  this  and  get  the  performance 
measurements,  we  have  a  finer  vocabulary.  But  we  have  never  got- 
ten to  the  point  where,  sitting  there  right  now,  that  a  State  cannot 
Erotect  the  health  and  safety  of  the  piJblic,  which  would  be  implied 
y  the  finding  of  inadequate. 

Mr.  Synar.  Commissioners,  same  question,  Mr.  Remick. 

Mr.  Remick.  No,  I  do  not  find  it  an  acceptable  level  as  you  stated 
it. 

But  as  you  pointed  out,  I  think  there  is  considerable  difference 
in  vocabulary.  When  we  say  withhold  adequacy  or  compatibility, 
that  does  not  mean  that  the  State  is  not  adequate — does  not  pro- 
vide adequate  protection  to  the  public  health  and  safety.  So  there 
is  a  difference  in  vocabulary  and  the  way  you  are  expressing  it  and 
the  way  that  I  would  look  at  it. 

Mr.  Synar.  Mr.  Rogers. 

Mr.  Rogers.  Yes,  I  think  that  is  a  very  important  point,  that 
there  are  really  three  degrees.  There  is  adequate,  not  found  ade- 
quate, but  not  found  inadequate,  and  I  think  one  has  to  draw  a  dis- 
tinction between  inadequate  and  not  found  adequate. 

Not  found  adequate,  as  Chairman  Selin  has  suggested,  we  don't 
find  there  is  an  immediate  health  and  safety  problem  but  we  are 
not  comfortable  about  the  fixture;  corrections  must  be  made.  An  in- 
adequate program  would  require  changes. 

Mr.  Synar.  Mr.  Rogers,  I  want  to  pin  you  down  on  this.  Based 
upon  the  Commission's  own  criteria  and  procedures,  you  believe 
wnat  you  just  told  me? 

Mr.  Rogers.  I  believe  what  I  just  told  you,  or  I  wouldn't  have 
told  it  to  you. 

Mr.  Synar.  Ms.  De  Planque. 
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Ms.  De  Planque.  I  always  get  to  be  the  last  one.  The  other  Com- 
missioners have  pretty  well  stated  what  I  think  is  the  case. 

Let  me  add  one  more  point.  I  think  very  often,  when  I  personally 
would  be  looking  for  adequate  to  protect  the  public  health  and  safe- 
ty, I  would  be  looking  for  direct  measures  of  that:  How  much  harm 
is  actually  being  done?  Very  often  we  are  in  a  position  of  having 
to  make  measurements  on  what  I  would  call  indirect  factors:  Are 
the  inspections  behind? 

Mr.  Synar.  What  about  the  acceptable  level  of  performance?  Do 
you  find  an  acceptable  level  of  performance? 

Ms.  De  Planque.  I  think  if  you  look  at  history,  how  many  deaths 
we  find  in  30  years  with  the  number  of  States  and  compared  to  the 
statistics  that  the  chairman  gave  somewhat  earlier  in  the  testi- 
mony, yes,  I  find  it  an  adequate  situation. 

Mr.  Synar.  I  would  like  unanimous  consent  that  exhibit  2  be 
made  a  part  of  record. 

[Exhibit  2  can  be  found  in  the  appendix.] 

Mr.  Synar.  This  exhibit  is  part  of  the  notice  announcing  the 
Commission's  1981  policy  statement  on  the  Agreement  States  Pro- 
gram. It  clearly  States  that  after  we  review,  a  State  program  can 
be  found  to  be  inadequate  to  protect  public  health  and  safety  and 
incompatible. 

It  also  states  that  even  when  NRC  staff  is  unable  to  make  a  find- 
ing, issues  will  not  be  left  for  a  prolonged  period  and,  in  any  event, 
a  finding  will  be  made  in  the  staffs  annual  State  report  to  the 
Commission.  So  the  policy,  regardless  of  the  practice,  was  that  is- 
sues were  to  be  quickly  resolved  by  the  State,  and  the  finding  was 
to  be  made  on  adequacy  and  compatibility  on  an  annual  basis;  is 
that  correct? 

Mr.  Selw.  Yes,  sir. 

Mr.  Synar.  Mr.  Parler,  these  annual  reports  which  were  sup- 
posed to  contain  these  dispositive  findings  were  apparently  discon- 
tinued in  1982,  even  though  the  policy  statement  was  not  changed 
until  1987. 

Do  you  have  an  explanation  as  to  why  your  policy  statement 
hasn't  changed  to  reflect  that  fact? 

Mr.  Parler.  I  do  not.  No,  sir. 

Mr.  Synar.  Does  anybody? 

Mr.  Selin.  No.  That  was  a  long  time  ago. 

Mr.  Synar.  In  1987,  things  got  watered  down  more,  and  the  1987 
guidance  was  to  offer  a  finding,  rather  than  make  one,  or  to  defer 
making  a  finding  if  it  couldn't  make  a  positive  one.  If  the  problems 
were  so  serious  or  worsened,  the  NRC  staff  would  still  "consider" 
a  finding  of  inadequacy.  This  same  guidance  was  repromulgated 
last  year  by  the  Commission. 

Mr.  Selin,  explain  the  specific  procedures  and  criteria  for  the 
staff  to,  "consider  a  finding  that  the  State  program  is  inadequate." 

Mr.  Selin.  Well,  there  are  10  category  I  questions  to  which  the 
answer  has  to  be  yes  in  every  case  for  a  State  program  to  be  found 
adequate. 

There  are  19  category  2  questions,  and  there  is  no  accoimtant's 
measure  that  says  what  percentage  have  to  be  found.  But 

Mr.  Synar.  This  is  for  inadequate? 

Mr.  Selin.  This  is  for  adequate. 
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Inadequate,  somebody  would  have  to  make  a  health  and  safety 
finding. 

Mr.  Synar.  Is  there  gfuidance  that  the  staff  uses  here? 

Mr.  Selin.  For  adequate  or  inadequate? 

Mr.  Synar.  Inadequate. 

Mr.  Selin.  Inadequate.  For  the  State  to  be  inadequate,  we  have 
to  believe  that  there  is  a  short-term  health  and  safety  issue. 

Mr.  Synar.  Can  you  explain  the  specific  procedures  and  criteria 
for  the  staff  to  make  that? 

Mr.  Selin.  Mr.  Chairman,  I  may  be  able  to  save  you  some  time 
because  I  have  said  two  things  in  my  statement  that  I  would  like 
to  repeat. 

No.  1,  we  are — ^perhaps  not  equally — ^but  we  are  really  displeased 
with  the  ability  of  a  number  of  States  to  string  the  Commission 
along  too  long  without  fixing  their  problems.  Maryland  has  been, 
on  again  and  off  again,  incompatible  since  1986.  There  is  no  excuse 
for  that. 

The  second  is  that  the  statutory — I  am  sorry,  the  regulatory  base 
for  the  State  program  is  spread  throughout  too  many  different  doc- 
uments. Each  of  the  documents  has  enough  authority,  but  you  can't 
go  to  one  place  to  a  rule  or  regulation  to  say  what  is  the  basis  for 
the  kinds  of  questions  that  you  asked  and  are  going  to  ask.  This 
isn't  an  adequate  way  to  operate  a  program. 

There  is  no  question  in  my  mind  that  this  program  can  be  oper- 
ated better.  There  is  no  question  that  the  public  health  and  safety 
have  been  protected  along  the  way,  even  though  there  are  ways  to 
solve  the  problem. 

Mr.  Synar.  What  is  wrong  with  the  NRC  making  a  finding  if  a 
State  is  in  adequate  or  incompatible?  What  is  wrong  with  that? 

Mr.  Selin.  There  is  nothing  wrong  with  the  staff  finding  the  pro- 
gram inadequate  or  incompatible.  They  can't  make  the  finding  to 
take  back  a  program.  That  is  a  Commission  level  finding  because 
the  impact  is  very,  very  serious;  and  it  is  not  something  that  we 
would  delegate  to  the  staff. 

Mr.  Synar.  The  staff  makes  the  positive  finding,  you  make  the 
negative  finding;  correct? 

Mr.  Selin.  Yes,  sir,  in  principle. 

The  third  point  that  has  come  up  is  that  the  Commission,  in 
large  part — because  of  the  absence  of  vocabulary  and  the  absence 
of  a  proper  performance  evaluation — the  Commission  has  not  su- 
pervised the  carrying  out  of  this  program.  That  is  one  of  the  rea- 
sons that  the  OSP  was  moved  from  Commission  staflF  level  to  staff 
level  supervision. 

Mr.  Synar.  Let's  look  at  the  criteria.  What  is,  "a  prolonged  pe- 
riod of  time,"  Mr.  Selin. 

Mr.  Selin.  Not  as  long  as  we  have  let  some  of  the  States  go,  Mr. 
Chairman.  We  don't  have  a  measure  that  says  that. 

But  clearly,  whatever  the  measure  is,  we  have  exceeded  that. 

Mr.  Synar.  Mr.  Taylor,  when  these  reviews  are  completed,  it  is 
the  staff  that  makes  the  findings,  not  the  Commission;  correct? 

Mr.  Taylor.  Yes,  sir,  the  staff  makes  the  findings.  The  Office  of 
State  Programs  staff. 
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Mr.  Synar.  And  the  policy  is  to  inform  the  Commission  of  those 
findings.  But  the  Commission  doesn't  routinely  concur  with  those 
findings;  correct? 

Mr.  Taylor.  That  is  right.  The  Commission  is  informed. 

Mr.  Synar.  In  fact,  what  generally  happens  is  that  when  the 
stajff  sends  out  the  findings  letter  to  the  State,  the  Commission  is 
sent  a  copy? 

Mr.  Taylor.  They  are  advised.  And  in  some  cases,  they  know  in 
advance  what  our  position  is. 

Mr.  Synar.  You  and  Mr.  Kammerer  decide  when  to  give  the 
Commission  advance  notice  of  review  letters;  isn't  that  correct? 

Mr.  Taylor.  That  is  correct. 

Mr.  Synar.  Are  there  any  formal  or  written  criteria  for  determin- 
ing which  reviews  are  sent  to  the  Commissioners  and  which  are 
not? 

Mr.  Taylor.  No.  It  is  informal  criteria. 

Mr.  Synar.  And  in  those  few  cases  where  the  Commissioners  are 
copied,  the  matter  is  handled  under  what  is  called  negative  con- 
sent. That  is  unless  the  Commissioners  object  within  a  few  days, 
the  letter  goes  out;  correct? 

Mr.  Taylor.  Yes. 

Mr.  Synar.  The  State  programs  that  the  Commission  is  statu- 
torily required  to  periodically  review  regulate  15,000  material  li- 
censes, more  than  twice  as  many  as  the  NRC.  California  alone  reg- 
ulated one-third  as  many  as  the  NRC. 

Why  shouldn't  the  Commission  routinely  review  and  concur  with 
the  NRC  staffs  findings  on  these  State  programs? 

Mr.  Selin.  We  should,  Mr.  Chairman.  Absolutely.  Not  the  indi- 
vidual findings,  but  the  overall  program.  The  Commission  should 
be  briefed. 

Mr.  Synar.  Why  not  the  individual  findings? 

Mr.  Selin.  Well  you  have  an  enormous  amount  of  detail.  The 
staff  should  have  clearer  guidelines  and  be  permitted  to  carry  out 
their  actions  just  as  they  do  on  many  other  activities. 

The  Commission  doesn't  approve  the  putting  of  a  power  plant  on 
a  watch  Hst.  The  staff  has  guidelines.  They  brief  the  Commission. 
We  stay  apprised  of  the  general  program.  The  Commission  is  a  pol- 
icy setting  group.  It  is  perfectly  proper  for  this  staff  to  carry  out 
the  operations,  out  the  Commission  should  have  a  more  general 
knowledge  of  where  the  program  stands. 

Before  you  decided  to  hold  this  hearing,  I  don't  think  any  one  of 
the  Commissioners  could  answer  a  third  of  the  questions  tnat  you 
put  forth  today,  and  we  should  be  in  a  position  to  do  that.  It 
doesn't  mean  that  we  micromanage  the  staff.  We  should  give  a 
clear  criteria  of  what  is  expected  of  them  and  their  overall  perform- 
ance is  audited  after  the  fact. 

Mr.  Synar.  Mr.  Hastert. 

Mr.  Hastert.  Well,  I  have  some  problems  just  trying  to  keep  up 
here  with  the  gentleman  from  Oklahoma  who  has  a  lot  of  ques- 
tions. But  to  get  back  on  track,  if  you  were  going  to  rate  yourself 
instead  of  other  States's  performances 

Mr.  Selin.  NRC  direct  regulation? 

Mr.  Hastert,  This  is  probably  a  fair  thing  to  ask  you. 

Mr.  Selin.  Perfectly  fair. 
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Mr.  Hastert.  Can  you  see  if  you  were  going  to  put  those  num- 
bers in  little  boxes  that  those  numbers  would  nave  improved  over 
the  last  several  years  as  far  as  working  with  States  and  having 
States  in  compliance  and  getting  a  better  activity  level  between  the 
NRC  and  various  States. 

Mr,  Selin.  Yes,  sir.  Curiously,  we  withheld  finding  of  adequacy 
in  six  States  in  1989;  seven  in  1990,  and  six  in  1991. 

I  consider  that  a  sign  of  better  management  from  the  steiff.  I 
don't  think  they  have  gotten  the  kind  of  support  from  the  Commis- 
sion to  speed  up  those  programs,  but  I  think  those  are  signs  of 
positive  activity.  Let  me  make  sure. 

You  are  asking  me  to  compare  our  performance  as  inspectors 
with  the  States's  performance  as  inspectors  or  supervisors? 

Mr.  Hastert.  No.  I  am  saying,  in  your  own  opinion,  from  your 
perspective,  is  there  an  improvement  from  1975  to  1985,  and  1985 
to  1990,  and  1990  to  1993? 

Mr.  Selin.  The  staff  has  done  a  better  job  of  keeping  up  and  get- 
ting on  top  of  adequacy  finding  than  in  the  past. 

And  the  second  is  the  staff  has  done  a  much,  much  better  job 
than  they  had  before  in  making  sure  that  the  information,  that  is 
of  those  overseeing  the  programs,  gets  to  headquarters. 

Until  1992,  we  never  had  a  report  on  imusual  occurrences  that 
we  could  really  feel  very  confident  in.  And  they  have  done  that 
pretty  much  on  their  own  to  go  out  and  get  the  infonnation. 

Similarly,  with  the  medical  misadministration,  the  data  still 
aren't  compatible  but  they  are  much  more  comparable  with  the 
medical  iniormation  we  have  about  what  is  going  on  in  the  States 
than  it  was  3  or  4  years  ago. 

Mr.  Hastert.  I  think  we  are  going  to  take  a  break  somewhere, 
so  I  will  be  expedient  in  this  question.  But  I  have  to  tell  you — and 
I  said  that  in  my  opening  statement  to  the  gentleman  from  GAO — 
several  years  ago,  more  ^an  5 — I  was  upset  with  the  NRC  because 
I  believed  that  the  process  sometimes  of  naming  Commissioners — 
and  this  is  my  own  opinion.  My  own  opinion 

Mr.  Synar.  Who  was  in  charge  the  last  12  years? 

Mr.  Hastert.  If  the  gentleman  would  let  me  continue. 

Mr.  Synar.  I  am  just  kidding. 

Mr.  Hastert.  There  were  various  people  who  came  online  be- 
cause of  certain  interests  in  congressional  offices  and  certain  sen- 
atorial offices  and  came  online  and  either  became  staff  or  Commis- 
sioners. 

And  I  was  concerned  with  that  operation  because  they  came  in 
with  a  certain  point  of  view  contrary  to  some  other  points  of  view 
which  I  think  were  in  contrast  to  the  public's  interest.  I  think  that 
has  changed. 

And  what  I  am  asking  is,  how  do  you  evaluate  yourself?  That  is 
a  tough  question.  And  certainly  that  type  of  introspection  is  tough 
to  do.  But  I  think  we  see  some  progress  there  and  not  everything 
is  all  for  naught. 

Mr.  Selin.  I  would  like  to  say  two  things  if  I  might. 

No.  1,  I  feel  that  we  have  enough  of  the  confidence  of  your  com- 
mittee and  other  committees  that  we  can  franklv  say,  here  is  some- 
thing that  should  be  better;  here  is  something  that  we  can  improve 
without  anybody  coming  back  and  saying,  ah-hah,  you  are  not  pro- 
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tecting  the  health  and  safety  of  the  public.  We  are  doing  that.  We 
can  do  it  more  efficiently  and  smoothly. 

When  you  do  a  better  job,  you  can  use  the  public's  resources 
more  efficiently.  I  feel  confident.  I  still  feel  that  way.  There  are 
weaknesses  in  the  program  that  can  be  fixed  without  implying  that 
the  program  is  a  weak  program  or  less  than  a  success. 

We  are  dealing,  in  the  city  of  Cleveland,  with  a  situation  in  a  dif- 
ferent fashion.  I  think  there  is  a  good  chance  that  there  will  be  an 
agreed  solution. 

I  guess  the  third  thing  I  would  like  to  say,  Mr.  Chairman,  was 
the  last  hearing  was  in  1989  on  the  decontamination  of  these  low- 
level  contaminated  sites.  We  have  made  a  lot  of  progress  on  this, 
and  we  would  not  have  done  it  had  it  not  been  for  that  hearing. 
We  look  forward  to  the  chance  to  report. 

Mr.  Synar.  We  have  GAO  looking  at  that,  and  they  are  going  to 
report.  You  didn't  answer  my  question  about  defining  a  prolonged 
period  of  time. 

Mr.  Kerr  tells  us  that  2  to  3  years  is  a  reasonable  period  of  time. 
I  would  like  to  hear  from  the  Commissioners  how  they  would  de- 
fine that. 

Mr.  Selin.  In  terms  of  incompatibility,  in  some  cases  longer  is 
appropriate.  In  terms  of  adequacy 

Mr.  Synar.  I  need  a  date.  Is  1  year  a  prolonged  period  of  time? 

Mr.  Selin.  No,  sir;  3  years  is  probably  as  good  a  date  as  any. 

Ms.  De  Planque.  I  think  it  depends  on  exactly  what  you  are 
talking  about.  If  you  are  talking  about  withholding  adequacy,  as  we 
have  traditionally  done,  maybe  we  can  come  up  with  a  reasonable 
date.  If  I  thought  that  the  public  health  and  safety  were  in  jeop- 
ardy, I  think  I  and  my  fellow  Commissioners  would  act  tomorrow. 

Mr.  Rogers.  I  think  I  would  say  the  same  thing.  I  think  there 
are  so  many  considerations  that  one  simple  date  doesn't  do  the  job. 

Mr.  Synar.  But  3  years  is  not  reasonable,  is  it? 

Mr.  Rogers.  On  compatibility  or  adequacy? 

Mr.  Synar.  Either  one. 

Mr.  Rogers.  I  think  they  are  quite  different.  The  compatibility 
issue  is  one  that  requires  the  State  to  have  adopted  certain  regula- 
tions. I  think  3  years  is  a  reasonable  time  on  compatibility. 

On  adequacy,  I  have  my  doubts.  I  think  3  years  sounds  like  a 
long  time  to  me.  I  think  something  like  1  to  2  years,  because  I 
think  there  is  a  resource  problem  in  the  States. 

One  of  the  reasons  that  we  find  problems  of  adequacy  is  that 
they  have  trouble  keeping  their  inspections  up.  And  that  is  a  prob- 
lem of  State  resources.  We  know  each  one  of  the  States  is  hurting 
very  much  on  resources  these  days,  so  they  have  to  be  able  to  ad- 
dress that. 

Mr.  Synar.  The  question  is:  How  long  do  we  have  to  wait  for  you 
all  to  act? 

Mr.  Rogers.  For  who  to  act? 

Mr.  Synar.  The  NRC. 

Mr.  Rogers.  On  what? 

Mr.  Synar.  Adequacy  or  compatibility. 

Mr.  Rogers.  As  I  said  before,  those  two  are  different,  and  I 
think — if  I  might  finish — I  think  they  should  be  addressed  in  a  rea- 
sonable and  thoughtful  way. 
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Mr.  Synar.  What  is  reasonable? 

Mr,  Rogers,  I  do  not  think  a  single  number  is  called  for.  It  de- 
pends very  much  on  the  particular  issue  at  stake? 

Mr.  Synar.  Mr.  Remick. 

Mr.  Remick.  I  can  add  very  little  to  what  Commissioner  Rogers 
said. 

Should  we  have  criteria?  Yes,  we  should  probably  have  some  cri- 
teria to  guide  us.  But  I  don't  think  you  can  come  down  to  a  specific 
number.  It  is  dependent  on  what  the  circumstances  are. 

Mr.  Synar.  The  good  news  is  that  we  are  going  to  take  a  5- 
minute  break.  The  bad  news  is  that  we  have  2  hours  more  of  this 
hearing.  So  please  take  a  5-minute  break  and  we  will  be  back. 

[Recess  taken.] 

Mr.  Synar.  The  subcommittee  will  come  back  to  order.  I  think 
we  have  everyone.  Where  is  Mr.  Kammerer? 

Somebody  grab  him  in  the  hall. 

Mr.  Selin.  May  I  say  something  while  you  are  waiting? 

Mr.  Synar.  Yes. 

Mr.  Selin.  You  have,  properly  so,  asked  questions  about  criteria 
for  inadequacy,  et  cetera.  GAO's  suggestion  wasn't  in  their  report, 
but  in  a  discussion  with  us  about  having  intermediate  steps  and 
probation.  It's  a  positive  suggestion,  because  trying  to  figure  out 
what  criteria  would  lead  you  to  put  someone  in  an  inadequate 
State  is  not  easy.  But  sa3ang  that  there  is  an  intermediate  State, 
I  think  that  is  a  powerful  positive  suggestion,  which  we  certainly 
will  look  at. 

Mr.  Synar.  Does  someone  know  where  Mr.  Kammerer  is? 

Mr.  Selin.  Maybe  his  sense  of  time  is  why  the  inquiries  went  on 
so  long. 

Mr.  Synar.  Under  the  AEC  policy  in  1965,  reviews  were  done  an- 
nually. Under  the  1981  policy,  reviews  were  extended  to  18 
montns.  And  under  the  1987  policy,  we  can  now  go  up  to  24 
months,  and  there  will  be  annual  visits  by  NRC  personnel  in  be- 
tween formal  reviews. 

The  pattern  here  is  obvious.  The  period  of  time  between  reviews 
is  getting  longer  and  longer.  This  may  not  be  a  problem  for  States 
that  are  doing  fine;  but  as  in  the  case  of  Tennessee,  the  situation 
can  change  quickly.  Idaho  perhaps  would  be  another  example.  But 
there  are  others. 

I  guess  the  natural  question  is,  why  are  these  reviews  being 
stretched  out  farther  and  farther? 

Mr.  Selin.  Because  they  are  much  more  thorough  than  they 
were  before.  We  didn't  have  any  written  criteria  in  1973.  We  had 
10  in  1981.  And  it  is  a  little  bit  like  apples  and  oranges.  The  kind 
of  reviews  that  were  done  in  the  1970  s  and  the  early  1980's  were 
far  more  superficial  and  took  a  lot  less  effort  on  our  part.  This  is 
one  area  where  there  is  a  fairly  clear  policy  statement  to  run  a 
more  thorough  review. 

Mr.  Synar.  If  the  problem  occurs  quickly. 

Mr.  Selin.  We  contact  Iowa  every  30  days  when  we  believe  that 
the  State  has  a  lot  more  activity  going  on.  The  formal  review  is  an 
opportunity  for  the  State  to  get  off  the  level  of  attention. 

Mr.  Synar.  I  would  like  to  ask  unanimous  consent  that  exhibit 
3  and  4  be  made  a  part  of  the  record. 
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[Exhibits  3  and  4  can  be  found  in  the  appendix.] 

Mr.  Synar.  Exhibit  3  is  an  NRC  letter  to  the  State  of  Maryland 
dated  September  16,  1992,  stating,  "Although  we  do  not  normally 
send  out  the  results  of  our  visits,  we  consider  the  problem  with 
your  regulations  to  be  of  a  serious  nature  requiring  us  to  officially 
bring  this  matter  to  your  attention." 

The  letter  concludes  with  the  statement  that  the  category  I  items 
identified  in  the  report,  "would  preclude  [NRC]  from  making  a  find- 
ing that  your  program  is  compatible  with  the  NRC  program  during 
our  routine  review." 

Exhibit  4  is  a  letter  from  you,  Mr.  Kammerer,  to  Idaho  forward- 
ing the  trip  report.  You  stated  that  the  findings  of  the  review  visit 
were  disturbing  and  you  also  go  on  to  say,  "If  this  visit  had  been 
a  formal  review  of  the  Idaho  program,  we  would  have  been  unable 
to  make  a  finding  of  either  adequacy  or  compatibility." 

Mr.  Kammerer,  first  of  all,  you  have  senior  NRC  officials  visit 
State  programs  that  have  a  history  of  problems.  They  report  these 
things  are  getting  worse.  NRC  obviously  concludes  that  these  "vis- 
its" that  the  States'  programs  would  not  be  adequate  or  compatible 
under  NRC  guidelines. 

Why  don't  you  just  say  so? 

Mr.  Kammerer,  Well,  currently,  Mr.  Chairman,  that  isn't  our 
policy.  And,  indeed,  what  we  want  to  do  is  work  with  the  States 
to  return  to  a  healthy  state.  It's  not  an  incidental  matter  to  have 
resources  applied  and  all  the  rest  of  that.  And  in  this  case 

Mr.  Synar.  Why  don't  you  make  these  findings  during  these  vis- 
its? 

Mr.  Kammerer.  Our  current  policy,  sir,  is  to  make  the  finding 
that 

Mr.  Synar.  So  the  policy  is  that  NRC  conducts  visits  between  re- 
views? 

Mr.  Kammerer.  Yes,  sir. 

Mr.  Synar.  But  because  they  are  visits  and  not  reviews,  the  NRC 
is  not  going  to  make  any  findings  even  if,  as  in  the  case  of  Idaho, 
it  would  have  changed  the  official  status  of  the  State  program? 

Mr.  Kammerer.  It  would  have  changed  the  official  status  of  the 
program.  And  the  important  point  to  be  made  is  that  we  took  fol- 
lowup  actions  as  a  result  of  this  report  on  a  visit  and  met  with  a 
number  of  the  State  officials  and  brought  the  performance  of  the 
State  to  higher  levels  seeking  to  get  resolution  of  the  problem. 

Mr.  Synar.  My  point  is  this:  Unless,  during  the  period  of  official 
review,  which  is  a  2  week  period  eveiy  2  years  now,  that  is  the 
only  time  that  you  can  find  a  finding  of  State's  adequacy  and  com- 
patibility. 

Mr.  Kammerer.  I  don't  think  that  is  the  only  time. 

Mr.  Synar.  Why  didn't  you  do  it  during  this  visit  if  you  found 
that  to  be  the  case?  Why  didn't  you  do  it? 

Mr.  Kammerer.  I  believed  and  the  staff"  believed  and  the  region 
believed  and  everybody  who  participated  in  this  believed  that  call- 
ing this  to  the  attention  of  upper  management  and  bringing  re- 
sources of  State  resources  to  bear  on  the  problem  and  working  co- 
operatively with  them,  we  indicated  to  them  that  we  would  be  put- 
ting them  up  front  in  their  training,  very  excellent  training  pro- 
gram that  the  NRC  offers  for  States,  that  we  would  offer  short- 
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term  technical  assistance'  and  we  would  be  happy  to  work  with 
them  on  inspections. 

We  pointed  out  a  number  of  other  places  where  they  could  look 
for  some  help:  Idaho  Engineering  Lab,  the  Conference  of  Radiation 
Control  Program  Directors,  other  things  which  I  can't  think  of  at 
the  moment. 

But  the  point  is  that  we  wanted  to  work  with  the  State,  and  that 
is  our  current  policv,  to  work  with  the  States  to  improve  their  abil- 
ity to  return  to  a  wholesome  progjram. 

Mr.  Synar.  That's  not  the  issue.  Working  with  the  States  is  obvi- 
ously what  we  send  you  to  do. 

Cnairman  Selin,  is  this  a  good  policy? 

Mr.  Selin.  No,  sir.  But  not  the  way  you  put  it.  The  idea  that  you 
can't  find  a  State  less  than  adequate  or  less  than  compatible  be- 
tween formal  reviews  is  clearly  not  a  good  policy. 

But  I  think,  in  the  Idaho  case,  there  is  a  different  cast  that  can 
be  put  on  the  same  facts.  What  Mr.  Kammerer  was  saying  in  his 
letter,  that  even  though  this  isn't  a  review,  and  even  though  it 
hadn't  gone  through  the  all  machinery,  you  guys  are  in  trouble  and 
you  better  shape  up  and  do  something  about  it. 

And  we  were  being  strung  along  by  the  State  of  Idaho.  And  with- 
in 3  years  of  the  first  suspicions,  the  State  was  out. 

Mr.  Synar.  They  gave  it  back  to  you,  didn't  they? 

Mr.  Selin.  They  gave  it  back  to  us  under  pressure. 

Mr.  Synar.  What  kind  of  pressure  did  you  put  on  them? 

Mr.  Selin.  It  was  clear  that  we  would  go  and  start  the  formal 
hearings. 

Mr.  Synar.  But  you  never  did  it. 

Mr.  Selin.  We  mdn't  have  to.  It  became  clear  that  the  State's  ac- 
tions were  going  to  lead 

Mr.  Synar.  Don't  you  think  that  would  have  been  a  timely  prece- 
dent? 

Mr.  Selin.  Now  you  are  really  going  to  a  question  of  philosophy. 
I  don't  think  we  should  let  States  run  as  long  as  Maryland,  Ten- 
nessee, or  Colorado.  You  are  absolutely  right. 

But  these  are  sovereign  States  running  sovereign  programs.  And 
the  idea  that  we  could  discipline  them  by  rescinding  or  revoking, 
I  am  not  comfortable  with  that. 

Mr.  Synar,  In  conducting  reviews  of  the  State  programs,  the  Of- 
fice of  Agreement  States  has  also  streamlined  the  review  process 
over  the  last  decade,  hasn't  it,  Mr.  Kammerer. 

Mr.  Kammerer.  We  have  streamlined  the  review  process  in  the 
sense  that  there  used  to  be  a  report  that  was  connected  with  the 
letter,  and  we  combined  those  two. 

Mr.  Synar.  And  you  did  that  to  use  your  resources  more  effi- 
ciently? 

Mr.  Kammerer.  In  part,  yes,  sir. 

Mr.  Synar.  I  will  be  the  first  to  congratulate  a  Federal  agency 
for  using  resources  more  efficiently,  but  let's  review  what  you 
"streamlined"  away. 

Up  until  the  mid-1980's,  the  regional  reviewers  prepared  a  de- 
tailed staff  evaluation  and  the  report  documenting  the  extent  to 
which  a  State  met  each  indicator  and  making  comments  on  the 
State  performance,  the  problems,  and  potential  problems. 
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The  trouble  with  that  system  was  that  the  NRC  sent  its  finding 
letters  before  the  reports  were  written.  For  example,  in  the  case  of 
Idaho,  a  separate  staflF  evaluation  for  the  1980  review  of  the  Idaho 
program  was  never  completed.  Instead,  it  was  combined  with  the 
report  for  the  1981  review,  and  this  combined  report  was  not  trans- 
mitted to  the  Office  of  State  Programs  until  the  end  of  1984,  almost 
3  years  after  the  1981  review  and  4  years  after  the  1980  review. 

You  have  now  solved  the  problem,  essentially  by  just  eliminating 
the  practice  of  having  a  detailed  written  stafiF  evaluation,  indicator 
by  indicator;  isn't  that  correct?  Haven't  you  just  solved  that  prob- 
lem by  doing  that? 

Mr.  Kammerer.  I  am  not  sure  I  can  answer  the  question  the  way 
you  have  asked  it,  sir.  The  problem  we  have  solved  is  by  getting 
the  resources  together  to  answer  the  questions  that  are  nec- 
essary— I  am  trying  to  think  of  a  specific  here,  but  I  am  not  able 
to  do  so. 

Mr.  Synar.  Well,  let  me  ask,  I  understand  that  you  believe  that 
what  you  are  identifying  are  problems.  But  there  is  no  documenta- 
tion for  what  the  reviewer  actually  found,  is  there? 

Mr.  Kammerer,  The  documentation  goes  to  the  areas  where  we 
find  them  to  be  not  adequate  and  not  compatible. 

If  what  you  are  referring  to  is  going  through  a  very,  very  long 
list  of  100  or  so  questions  and  putting  right  next  to  them  a  finding 
that  that  particular  one  has  not  been  met — or  rather  has  been  met, 
we  don't  do  that  any  longer.  We  point  out  the  areas  of  significant 
concerns  and  document  those. 

We  don't — where  performance  is  acceptable,  we  don't  go  into  that 
lengthy  documentation  as  we  did  before. 

Mr,  Synar.  Why? 

Mr.  Kammerer.  For  the  reasons  you  have  stated  here,  and  I've 
agreed  to. 

Mr.  Synar.  There  have  been  several  occasions  where  the  NRC 
headquarters  disagreed  with  the  regional  official;  right? 

Mr.  Kammerer.  I  cannot  think  of  some. 

Mr.  Synar.  The  1982  review  of  New  Hampshire,  for  example.  Or 
the  1992  review  of  the  Arizona  program,  for  which  this  subcommit- 
tee asked  to  you  provide  additional  information.  In  the  Arizona 
case  the  reviewer  initially  determined  that  the  State  was  compat- 
ible, but  the  NRC  management  overturned  that  decision;  is  that 
correct? 

Mr.  Kammerer.  I  will  need  help  in  looking  at  that,  sir, 

Mr.  Synar,  It's  subcommittee  question  65  that  we  asked  you,  I 
guess  the  point  I  am  trying  to  make  here,  Mr.  Kammerer,  and  Mr. 
Taylor,  is  that  under  your  new  streamlined  procedure,  there's  no 
way  for  you  or  the  Commissioners  or  this  subcommittee  to  review 
indicator-by-indicator  whether  or  not  the  problem  exists;  isn't  that 
correct? 

[Note. — ^The  questions  and  answers  referred  to  are  on  file  in  the 
subcommittee  office,] 

Mr,  Kammerer,  I'm  sorry,  I  was  being  spoken  to. 

Mr,  Synar.  I  said  under  this  new  streamlined  procedure,  there's 
no  way  you,  Mr.  Taylor,  the  Commissioners,  or  this  subcommittee, 
can  review  indicator-by-indicator  whether  or  not  there's  a  problem, 
is  there? 
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Mr.  Kammerer.  I  think  that's  correct,  sir.  But  if  you  focus  on 
what  I  said  earlier,  and  that  is  where  the  problems  do  exist,  we  do 
document  those  quite  thoroughly. 

Mr.  Synar.  Isn't  it  common  for  States  to  exclude  information,  es- 
pecially if  it's  computerized,  from  its  written  response  to  the  ques- 
tionnaire, and  instead  simply  provide  information  available  to  the 
reviewer  at  the  time  of  the  review? 

Mr.  Kammerer.  That  is  sent  to — the  answer  to  your  question  is 
yes,  but  that  information  is  sent  to  headquarters  and  it's  also  gath- 
ered when  the  regfional  State  agreements  officer  who's  responsible 
for  reviewing  that  program  is  present  onsite. 

Mr.  Synar.  It's  often  excluded;  isn't  it? 

Mr.  Kammerer.  We  have  two  ways  to  get  that  information  is 
what  I  am  coming  to. 

Mr.  Synar.  A  State  might  incorrectly  report  information  on  its 
questionnaire;  could  it  not? 

Mr.  Kammerer.  Clearly. 

Mr.  Synar.  And  so  if  you  are  depending  on  the  questionnaire, 
you  might  not  be  getting  the  whole  story. 

Mr.  Kammerer.  Well,  we're  depending  on  the  questionnaire. 
Chairman  Synar,  and  our  onsite  review  of  the  particular  Agree- 
ment State,  and  as  Chairman  Selin  mentioned  earlier,  we  have  30 
indicators  and  a  whole  set  of  subquestions  which  are  asked 
from 

Mr.  Synar.  But  the  review  doesn't  do  this  indicator-by-indicator; 
does  it? 

Mr.  Kammerer.  It  does. 

Mr.  Synar.  I  thought  you  just  said  it  doesn't.  And  it's  not  docu- 
mented. That's  the  problem  here. 

Mr.  Kammerer.  It  doesn't  do  that  particular  part  of  it.  That  is 
the  question  you  raised.  It  doesn't  cover  that,  but  may  I  go  into  the 
areas  that  is  covered? 

Mr.  Synar.  Yes,  go  ahead. 

Mr.  Kammerer.  In  the  category  one,  you  have  the  legal  author- 
ity, the  status  and  compatibility  of  regulations,  the  quality  of  emer- 
gency planning,  technical  quality  of  licensing  actions,  adequacy  of 
product  evaluation. 

Mr.  Synar.  I  know  the  chart.  Where's  the  documentation  for  all 
that  for  the  reviewer  to  look  at? 

Mr.  Kammerer.  I  don't  have  it  with  me  here,  but  I'm  sure  some- 
body does.  Our  D-2  procedures  cover  quite  clearly  the  items  that 
are  to  be  covered  ana  the  guidance  that  is  given  when  we  go  and 
review  the  State. 

Mr.  Synar.  Where  do  the  reviewer's  findings  come  in  on  this?  We 
are  having  a  hard  time  here  finding  the  documentation  for  the 
finding  by  the  reviewer. 

Mr.  Kammerer.  But  your  question  is  still  back  on  the  part  that 
I  have  already  said  we  don't  ao,  when  you're  asking  for  documenta- 
tion of  that  part  which  we  don't  do.  Am  I  understanding  your  ques- 
tion correctly? 

Mr.  Synar.  Let  me  ask  you  this.  Your  procedure  doesn't  even  re- 
quire reviewers  to  transmit  his  or  her  opinions  or  to  give  a  basis 
upon  which  they  determine  their  findings  of  adequacy  or  compat- 
ibility; does  it? 
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Mr,  Selin.  He's  asking  you  if  the  reviewer  thinks  the  answer  to 
question  4  is  yes,  does  he  have  to  justify  that  or  he  can  just  say 
yes  and  go  on  to  the  places  where  there's  a  problem? 

Mr.  I^MMERER.  He  just  goes  on  to  the  place  where  there's  a 
problem. 

Mr.  Synar.  It's  a  matter  of  the  reviewer's  judgment;  is  it  not? 

Mr.  Kammerer.  Yes. 

Mr.  Synar.  And  staff  is  telling  me,  there  are  cases  where  the  re- 
viewer's judgment  has  been  overturned;  correct? 

Mr.  Selin.  Not  in  the  sense  that  you  mean,  Mr.  Chairman. 

It's  not  whether  we  disagree  on  whether  four  is  a  yes  or  a  no, 
it's  how  the  answers  are  added  up,  whether  the  State  is  in  fact 
compatible.  When  you're  finished  with  the  detail  questions,  I'd  like 
to  say  something  to  this  point,  if  I  might,  Mr.  Chairman. 

Mr.  Synar.  On  this  issue? 

Mr.  Selin.  Yes,  sir. 

Mr.  Synar.  Go  ahead. 

Mr.  Selin.  I  think  these  are  valuable  questions,  but  I  would  like 
to  say  from  the  Commission's  point  of  view  we  have  a  slightly  dif- 
ferent problem  with  all  this.  We  have  a  lot  of  knowledge  about 
what's  going  on  in  the  State.  This  is  not  like  an  income  tax  form 
where  all  you  have  is  a  form  and  the  audit  of  the  form. 

So  both  the  regional  officer  and  the  headquarters  can  look  down 
at  the  overall  evaluation  and  say  this  just  doesn't  coincide  with  my 
understanding  of  what's  going  on  in  California  or  Arizona.  From 
my  point  of  view,  that's  not  our  major  problem. 

Our  major  problem  is  that  it's  as  if  you  say  there  are  14  pros  and 
16  cons  and  therefore  we  shouldn't  ao  the  step.  What  we  need  is 
a  way  to  integrate  these  detailed  questions  into  a  more  systematic 
evaluation  of  whether  the  State  is  doing  well  or  not. 

I  personally  am  less  concerned  with  an  audit  question-by-ques- 
tion of  whether  the  reviewer  had  a  good  basis  for  deciding  that  the 
inspection  program  is  fully  staffed  or  not,  than  taking  what  are  29 
yes  and  no  answers  and  adding  them  up  and  saying  how  is  the 
State  doing.  There  is  very  little  communication  between  the  Office 
of  State  Programs,  the  EDO  and  the  Commission  at  that  level.  We 
have  a  great  deal  of  information,  whether  it's  documented  or  not, 
to 

Mr.  Synar.  Well,  yes  and  no  answers  are  not  adequate,  you're 
not  arguing  that. 

Mr.  Selin.  I'm  saying  why  waste  a  lot  of  time  when  people  who 
know  the  program  agree  that  20  of  the  29  yeses  are  OK  We  should 
be  concentrating  on  the  places  where  there  is  serious  concern  about 
whether  the  program  is  working  well  or  not  and  what  the  implica- 
tion of  that  is. 

Mr.  Synar.  The  problem  here.  Chairman  Selin,  is  that  there's  no 
documentation  of  the  yes  and  no  answers.  There's  no 

Mr.  Selin.  There's  no  documentation  of  the  yes  answers. 

Mr.  Synar.  Let  me  finish.  The  process  doesn't  document  any- 
thing, so  you  don't  have  any  documentation  for  findings  or  conclu- 
sions. There's  no  way  for  anybody  to  audit  it. 

We  have  cases  I  asked  Mr.  Kammerer  about  where  the  State 
does  not  provide  the  information.  They  can  lie.  There's  a  variety  of 
things  here  that  could  go  wrong  and  all  you're  telling  me  is  that 
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they'll  go  down  here,  yes  and  noes,  if  all  are  yeses,  fine,  you  will 
pinpoint  the  ones  that  are  no  and  really  focus  in  there,  when  the 
yeses  may  not  be  right. 

Mr.  Selin.  If  you  think  I  said  that,  I  didn't  express  myself  very 
well. 

Mr.  Synar.  Give  me  another  shot  at  it. 

Mr.  Selin.  Let's  take  Iowa,  where  we  got  three  answers  that 
didn't  make  sense. 

Mr.  Synar,  How  do  you  know  whether  or  not  they  make  sense? 

Mr.  Selin.  Because  we  know  the  program,  and  when  we  look  at 
what  they  said  versus  our  understanding,  it  doesn't  add  up.  It 
wasn't  a  question  of  taking  the  document  and  looking  for  internal 
inconsistencies.  It  was  a  question  of  people  who  know  the  program 
saying  this  is  what  they  seem  to  be  saying,  is  that  consistent  with 
our  knowledge  of  the  progpram. 

And  when  the  answer  was  it  wasn't  consistent,  then  we  went 
back  and  said  how  can  this  be  true?  We  saw  this  yesterday  or  we 
know  this  fact  on  the  groimd.  If  you  were  to  say  that  translation 
of  what  we  know  about  the  program  into  a  document  is  inadequate, 
I  would  agree  with  you. 

There's  no  question  in  my  mind  that  we  need  a  better  way  of  get- 
ting the  information  that  everybody  knows  written  down  so  it  can 
be  audited  and  it  can  be  checked.  But  it's  not  by  getting  a  reviewer 
to  cover  his  back  side  in  saying  I  said  yes  because  of  X,  Y,  or  Z. 
It's  much  more  saying  what  other  information  do  we  have  that's 
not  written  down,  that's  not  in  the  file. 

Mr.  Synar.  Do  you  understand  why  we're  having  a  problem 
here? 

Mr.  Selin.  Yes,  sir. 

Mr.  Synar.  You  have  a  statutory  responsibility,  and  that  seems 
like  that's  one  process.  Then  you  have  another  process  over  here 
that  is  jury  rigged  in  order  to  get  through  the  system.  To  me  that's 
inadequate. 

Mr.  Selin.  Mr.  Chairman,  we  could  carry  out  our  statutory  re- 
sponsibility with  a  fifth  of  the  review  that  we  have.  The  test  on  the 
statutory  responsibility  is  a  very  modest  one.  It  says  is  the  organi- 
zation violating  some — a  threat  to  health  and  safety,  or  is  it  violat- 
ing section  274  of  the  Atomic  Energy  Act.  In  fact,  we  have  a  much 
tougher  standard  in  practice  than  tnat.  It  doesn't  say  anyplace  in 
the  Atomic  Energy  Act  you  need  one-and-a-half  FTE  or 

Mr.  Synar.  Let  me  ask  Mr.  Parler,  would  that  hold  up  in  court 
without  adequate  documentation? 

Mr.  Parler.  I  think  that  you  always  have  to  have  adequate  doc- 
umentation, if  you  have  issues  like  this  litigated,  but  a  lot  of  the 
stuff  that  you're  talking  about  involves  highly  subjective  judg- 
ments. 

Mr.  Synar.  So  to  win  in  court  you  better  have  some  pretty  good 
documentation. 

Mr.  Parler.  That  would  be  my  general  observation,  yes. 

Mr.  Selin.  Mr.  Chairman,  we  have  documentation  of  the  noes. 
You're  questioning  whether  or  not  we  have  good  enough  docu- 
mentation of  the  yeses. 

Mr.  Synar.  Let's  cut  to  the  chase  here.  Do  you  concede  there's 
a  problem? 
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Mr.  Selin.  Absolutely. 

Mr.  Synar.  What  are  you  going  to  do  about  it? 

Mr.  Selin.  First  of  all,  we  re  trying  to  get  these  performance  in- 
dicators set  up  so  we  don't  have  long  lists  of  questions  which  may 
or  may  not  be  germane. 

The  second  point  is  the  last  point  I  made  in  my  oral  testimony, 
we  intend  to  get  the  program  evaluation  on  a  more  formal  basis, 
where  it's  not,  oh,  we  have  this  in  D-2  or  we  have  this  in  D-13 
or  we  never  wrote  it  down,  but  it  should  all  be  in  one  place,  either 
in  law  or  a  formal  document,  that  says  there's  the  policy,  here's 
how  we're  going  to  carry  it  out. 

I'm  sorry  weTe  rehashing  the  testimony,  but  you  basically  asked 
me  this.  The  third  thing  is  to  set  up  some  criteria  or  to  consider 
whether  we  should  go  to  an  intermediate  stage,  a  probation  stage, 
and  set  some  criteria,  but  more  importantly  what  happens  when  a 
State  comes  to  be  in  a  probationary  status. 

The  fourth  thing  is  to  have  an  annual  briefing  of  the  senior  staff 
and  then  of  the  Commission  by  the  Office  of  State  Programs  that 
covers  the  29  State  programs,  and  the  Office  of  Nuclear  Materials 
Safety  and  Safeguards  that  regulates  the  remaining  21  States  in 
which  we're  running  our  own  programs,  so  that  the  Commission 
will  be  up-to-date  overall  and  not  just  on  particular  hot  issues  that 
happen  to  come  up. 

And  the  fifth,  although  I  really  need  to  discuss  this  with  my  fel- 
low Commissioners,  there  is  no  question  that  we're  going  to  give 
guidance  to  the  staff  not  to  be  so  easily  led  on  when  States  say  yes, 
we're  doing  the  right  things,  but  we  don't  see  the  results  of  these 
right  things. 

Mr.  Synar.  Let's  talk  about  some  of  these  cases,  if  we  could.  We 
have  seen  some  disturbing  patterns. 

We  have  identified  several  States  that  have  long  histories  of  not 
being  adequate  and  compatible  or  both.  For  example,  the  Maryland 
program  has  apparently  not  been  compatible  since  1980. 

If  you'll  go  to  exhibit  No.  3,  Mr.  Kammerer,  there's  a  letter  of 
September  16,  1992,  to  the  State  of  Maryland  transmitting  the  re- 
port of  the  NRC's  visit,  the  one  that  the  NRC  normally  does  not 
send  out. 

Mr.  Kammerer,  here  is  a  State  program  that  has  not  been  com- 
patible for  more  than  10  years.  Assistant  Director  of  your  office 
writes  to  the  State  and  tells  the  State  that,  "a  problem  of  this  mag- 
nitude would  preclude  us  from  making  a  finding  that  your  pro-am 
is  compatible  with  the  NRC  program  during  our  routine  review." 
Now  do  you  think  this  is  news  to  the  State  of  Maryland? 

Mr.  Kammerer.  It  clearly  is  not  news  to  the  State  of  Maryland, 
Mr.  Chairman. 

Mr.  Synar.  Have  you  all  found  Maryland's  program  to  be  incom- 
patible? 

Mr.  Kammerer.  No. 

Mr.  Synar.  Have  you  ever  considered  a  finding  that  the  Mary- 
land program  was  incompatible  as  provided  for  by  NRC  policy 
statement? 

Mr.  Kammerer.  We  have  not. 

Mr.  Synar.  Have  you  ever  recommended  to  the  Commission  that 
they  initiate  a  proceeding  under  section  274(j)(2) 
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Mr.  Kammerer.  Have  not. 

Mr.  Synar  [continuing].  To  ask  the  State  of  Maryland  to  show 
why  its  program  should  not  be  suspended  or  terminated?  Have  you 
or  anyone  else  in  the  NRC  staff  written  to  the  Governor  of  the 
State  of  Maryland  telling  him  that  his  program  is  not  compatible? 

Mr.  Kammerer.  We  have  not. 

Mr.  Synar.  Chairman  Selin,  have  you  ever  written  to  the  Gov- 
ernor of  Maryland  telling  him  his  program  is  not  compatible? 

Mr.  Selin.  No,  sir. 

Mr.  Synar.  And  I  realize  that  some  of  the  rules  and  regulations 
that  the  NRC  proposes  are  controversial,  such  as  low-level  waste 
regulations  where  States  may  want  to  adopt  a  more  stringent  re- 
quirement, so  let's  turn  to  the  third  page  of  exhibit  3,  if  we  could. 

Mr.  Selin.  Mr,  Chairman,  do  I  get  to  answer  what  you  asked 
about  Maryland  before  we  do  that? 

Mr.  Synar.  In  a  minute. 

Mr.  Selin.  OK  What  are  we  turning  to? 

Mr.  Synar.  We're  going  to  page  3  of  exhibit  3. 

In  addition  to  the  low-level  waste  regulations,  Maryland  has  not 
adopted  revisions  to  the  transportation  regulations,  the  elimination 
of  the  exemption  for  glass  enamel  g^t,  the  changes  in  the  indus- 
trial radiography  program,  the  bankruptcy  notification  require- 
ment, the  medical  misadministration  reporting  requirement. 

Mr.  Taylor,  Mr.  Kammerer,  by  and  large,  are  these  politically 
controversial  regulations  where  a  State  would  have  a  fundamental 
policy  difference  with  the  NRC? 

Mr.  Kammerer.  I  don't  believe  so. 

Mr.  Synar.  Then  why  has  Maryland  not  adopted  these  require- 
ments? 

Mr.  Kammerer.  First,  Mr.  Chairman,  I  would  like  to  point  out 
that  many  of  these  requirements,  a  State  would  typically  condition 
a  license  to  make  it  take  care  of  the  safety  significance  of  the  issue 
that's  raised  in  the  rule  that  we  talk  about  for  adoption  in  3  years. 

As  to  your  question,  I  just  really  don't  have  an  answer. 

Mr.  Synar.  Chairman  Selin,  now,  your  chance  at  bat. 

Mr.  Selin.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Synar.  Am  I  to  take  by  your  inaction  as  a  Commission  that 
you  find  the  Maryland  program  satisfactory? 

Mr.  Seldm.  No,  you  are  not.  I'd  like  to  say  three  things. 

Mr.  Synar.  Why  haven't  you  done  something? 

Mr.  Selin.  Well,  first  of  all,  as  late  as  1989  they  only  had  one 
regulation  overdue,  it  was  the  low-level  waste  regulation.  So  it's 
not  as  if  they  had  these  nine  regulations  that  were  long  overdue. 

They  had  periods  of  falling  way  behind  and  they  make  an  effort 
to  catch  up.  They  almost  get  there,  zap,  we  hit  them  with  a  bunch 
of  new  regulations. 

The  second  is  Maryland  has  a  staff  that  does,  I  tried  to  say  ear- 
lier, both  regulations  and  inspection.  They  have  one  particularly 
onerous  organization  in  this  State  that  has  used  up  a  lot  more  of 
their  time  than  normally.  We  have  probably  been  too  sympathetic 
and  have  condoned  their  putting  their  resources  on  trjnng  to  get 
this  one  licensee  to  clean  up  a  very  dirty  site  rather  than  to  pass 
the  regulations. 
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And  third,  we  shouldn't  have  done  it.  I  mean  we  should  not  have 
allowed  them  to  go  for  that  long.  I  don't  think  there's  any  question. 

Mr.  Synar.  What  are  you  going  to  do? 

Mr.  Selin.  Well,  I  don't  know  exactly  what  we're  going  to  do,  but 
when  you  have  your  second  hearing  in  2  months  we  will  have  a  dif- 
ferent story  to  tell  you  about  Maryland. 

Mr.  Synar.  When  are  you  going  to  do  something,  even  though 
you  don't  know  what  you're  going  to  do? 

Mr.  Selin.  We're  going  to  do  it  very  soon. 

Mr.  Synar.  What's  very  soon?  How  do  you  define  that? 

Mr.  Selin.  By  Labor  Day,  we  will  have  a  program.  I  can't  tell 
you  whether  3  years  is  a  long  time,  but  when  the  chairman  of  a 
very  important  subcommittee  says 

Mr.  Synar.  Let's  move  up  the  East  Coast  if  we  could.  Let's  go 
to  New  Hampshire's  program.  Has  not  been  found  to  be  adequate 
to  protect  public  health  or  safety  or  compatible  with  the  NRC  pro- 
gram in  a  single  routine  review  since  1981.  Despite  that.  New 
Hampshire  was  given  a  finding  of  adequacy  and  compatibility  in 
three  cases  during  that  13  year  period,  but  obviously  under  ques- 
tionable circumstances.  If  you  add  up  the  period  of  time  during 
which  New  Hampshire 

Mr.  Selin.  Say  that  again,  Mr.  Chairman.  It  was  not  found  to 
be  adequate,  but  we  gave  them  the  finding  anyway? 

Mr.  Synar.  Correct. 

Mr.  Selin.  What  does  this  mean? 

Mr.  Synar.  It  means  they  were  found  to  be  inadequate  or 
incompatible 

Mr.  Selin.  I'm  really  not  trying  to  be  difficult.  How  could  we  not 
find  them  to  be  adequate  but  give  them  the  finding? 

Mr.  Synar.  Under  questionable  circumstances  is  what  we  said. 
Now  we  are  questioning  what  happened  here.  If  you  add  up  the  pe- 
riod of  time  during  which  New  Hampshire's  program  was  actually, 
and  had  been  formally  considered  adequate  and  compatible  since 
March  1982,  the  total  period  is  about  38V2  months. 

In  1982,  the  NRC  reviewers  told  New  Hampshire  that  the  pro- 
gram was  adequate  and  compatible.  But  NRC  headquarters  ruled 
that  the  program  had  significant  problems  and  a  finding  of  ade- 
quacy could  not  be  made.  Specifically,  you  all  found  that  in  New 
Hampshire,  licenses  lacked  essential  information  and  license  condi- 
tions, and  that  the  program  had  a  staffing  and  funding  problem. 

Now  in  November  1982,  a  followup  review  was  conducted  and 
again  a  finding  of  adequacy  was  withheld  because  of  the  licensing 
problems.  In  August  and  September  1983,  the  NRC  conducted  a 
full  review  of  the  program  and  again  withheld  a  finding  of  ade- 
quacy because  of  the  licensing  problems.  In  March  1984,  NRC  con- 
ducted a  followup  review  and  issued  a  finding  of  adequacy,  "al- 
though," and  I'm  quoting  you,  "all  work  has  not  been  completed." 

In  October  1985,  the  NRC  conducted  a  full-scale  review  of  New 
Hampshire's  program  and  withheld  finding  of  adequacy  and  com- 
patibility because  of  licensing  problems  and  the  inspection  backlog. 
In  December  1986,  the  NRC  conducted  another  review  and  again 
withheld  a  finding  of  adequacy  and  compatibility  because  of  prob- 
lems with  licensing. 
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And  I  would  ask  unanimous  consent  that  we  now  enter  into  the 
record  exhibit  No.  5  and  turn  to  that  in  your  book.  It  will  be  made 
part  of  the  record.  And  this  is  a  letter  signed  by  Mr.  Kammerer, 
dated  October  1987,  finding  New  Hampshire's  program  to  be  ade- 
quate. Now,  this  finding,  Mr.  Kammerer,  of  adequacy,  was  not 
based  on  any  review  conducted  after  that  of  1986  review,  was  it? 

[Exhibit  5  can  be  found  in  the  appendix.] 

Mr.  Kammerer.  I  can't  answer  that,  Mr.  Chairman. 

Mr.  Synar.  Can  you  provide  that  for  the  record? 

Mr.  Kammerer.  Thank  you,  I  will. 

[The  information  can  be  found  in  the  appendix.] 

Mr.  Synar.  All  right.  So  at  the  time  you  signed  the  adequacy  let- 
ter, the  problems  had  not  actually  been  corrected.  Instead,  the 
State  had  simply  submitted  a  plan  to  you  that  if  followed  would 
lead  to  corrections;  is  that  correct? 

Mr.  Kammerer.  By  the  way  I  hear  you  reading,  it  sounds  like 
that's  correct,  Mr.  Chairman. 

Mr.  Synar.  You  took  this  action  even  though  New  Hampshire 
had  essentially  been  inadequate  with  regard  to  the  licensing  proce- 
dures for  5V2  years;  is  that  correct. 

Mr.  Kammerer.  It  sounds  true  again. 

Mr.  Synar.  All  right. 

In  January  1989,  just  15  months  after  your  letter,  the  NRC  con- 
ducted a  full  review  of  the  New  Hampshire  program.  I  want  to  ask 
unanimous  consent  to  enter  in  the  record,  look  at  exhibit  No.  6. 

[Exhibit  6  can  be  found  in  the  appendix.] 

Mr.  Synar.  Exhibit  6  is  a  letter  signed  by  you  again  documenting 
the  findings  of  this  1989  review  and  it  shows  that  a  finding  of  ade- 
quacy and  compatibility  was  again  withheld.  The  letter  states  that 
you  believe  the  licensing  issue  to  be  resolved,  but  that  43  of  the 
State's  90  licensees  were  overdue  for  inspection. 

You  also  point  out  that  since  1983  the  NRC  has  withheld  an  ini- 
tial finding  of  adequacy  and  compatibility  during  every  review.  The 
comments  attached  to  the  letter,  which  you  have  before  you,  state 
that  the  budgeted  funds  for  the  in-State  travel,  equipment,  tele- 
phone service,  mail  and  copying,  have  been  entirely  depleted.  In 
May  1989,  New  Hampshire  promises  you  that  they  did  develop  a 
plan  to  fix  their  problems. 

In  October,  5  months  later,  you  ask  them  for  a  status  report  on 
how  they  are  coming  with  the  plan.  And  in  December  1989,  you  get 
this  response.  The  backlog  of  inspections  has  increased  to  48,  more 
than  half  of  all  of  the  States'  licensees,  with  17  overdue  by,  "NRC 
criteria." 

Now,  the  NRC  criteria  means  that  if  a  licensee  is  supposed  to  be 
inspected  every  2  years,  your  criteria  doesn't  count  it  as  being  over- 
due until  3  years,  because  you  allow  an  additional  50  percent  of 
whatever  the  inspection  period  is  supposed  to  be;  correct? 

Mr.  Kammerer.  Yes,  sir. 

Mr.  Synar.  All  right.  The  letter  also  informs  you  that  New 
Hampshire  is  not  going  to  meet  their  deadline  for  conforming  with 
the  regulations,  and  that  the  State  legislature  has  abolished  all  va- 
cant positions.  In  February  1990,  almost  1  year  after  the  last  re- 
view, NRC  conducts  a  followup  review. 
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Inspection  backlog  is  still  at  48,  the  number  overdue  by  the  NRC 
criteria  has  increased.  Now  I  want  to  have  you  look  at  exhibit  No. 
7,  a  letter  from  former  Chairman  Carr,  to  Governor  Gregg.  The  let- 
ter states  that  during  the  past  several  reviews  deficiencies  were 
noted.  This  is  at  best  an  understatement,  isn't  it,  Mr.  Kammerer. 

[Exhibit  7  can  be  found  in  the  appendix.] 

Mr.  Kammerer.  I  believe  that's  an  inordinate  amount  of  time 
taken  to  find  resolution  of  the  problem;  yes,  sir, 

Mr.  Synar.  And  at  worst  its  misleading  and  doesn't  convey  an 
actual  history  of  the  New  Hampshire  program;  does  it? 

Mr.  Kammerer.  Misleading  in  what  sense,  sir? 

Mr.  Synar.  Given  all  that  explanation,  it  doesn't  really  show  you 
how  serious  the  problem  is. 

Mr.  Kammerer.  It  does  point  out  for  the  record  clearly  the  prob- 
lems that  the  State  had  in  resource  allocation  and  freezes  in  the 
State  government  and  not  getting  the  job  done  for  the  licenses  and 
the  inspection  backlog  which  was  there,  clearly  it  documents  that. 

Mr.  Synar.  At  this  point  in  time,  NRC  was  still  withholding  find- 
ings of  adequacy  and  compatibility;  was  it  not? 

Mr.  Kammerer.  It  was  withholding  at  that  time. 

Mr.  Synar.  That's  not  mentioned  in  Mr.  Carr's  letter;  is  it? 

Mr.  Kammerer.  I  believe  that  is  right.  I  didn't  read  the  letter  en- 
tirely. But  additionally,  an  additional  contact  during  that  period  of 
time,  the  Deputy  Director  of  our  office,  did  meet  with  the  Governor 
and  got  commitments  to  get  resources  applied  to  the  program  and 
they  were  authorized  to  hire  either  one  or  two  people,  something 
on  the  order  of  several  months,  5  months,  I  believe,  before  the  fis- 
cal year  was  to  begin,  and  attention  was  being  brought  to  that  pro- 
gram. 

Mr.  Synar.  So  you  did  through  verbal  means  explain  to  them 
that  that  letter  did  not  express  that  you  thought  these  issues  were 
trivial? 

Mr.  Kammerer.  Correct. 

Mr.  Synar.  Is  that  correct,  Mr.  Taylor. 

Mr.  Taylor.  That  was  before  my  time,  sir.  I  can't  answer. 

Mr.  Selin.  Mr.  Chairman,  is  there  any  chance  we  can  plead 
guilty  and  do  the  lessons  we  have  learned  from  this? 

Mr.  Synar.  Not  today.  During  this  period  New  Hampshire  began 
to  send  you  a  monthly  status  report;  is  that  right,  Mr.  Kammerer, 

Mr.  Kammerer,  I  don't  recall  that, 

Mr.  Synar.  You  don't  recall  that?  Well,  does  somebody  here  know 
if  they  had  monthly  reports  or  not? 

Please  provide  it  for  the  record.  All  right. 

[The  information  can  be  found  in  the  appendix.] 

Mr.  Synar.  I'd  like  to  ask  unanimous  consent  for  exhibit  8  to  be 
made  part  of  the  record.  Exhibit  8  documents  the  October  1990, 
NRC  visit  to  New  Hampshire  to  determine  the  status  of  the  pro- 
gram. The  backlog  of  inspections  is  reduced,  but  it  is  clear  that  the 
State  will  not  meet  the  December  31,  1990,  deadline  for  getting  its 
regulations  fixed. 

This  memorandum  goes  on  to  say  that  the  State  does  not  think 
that  it  can  get  the  regs  completed  before  the  end  of  1991,  which 
may  be  a  problem  because  the  NRC  will  probably  have  to  withhold 
compatibility  during  the  next  review  and  the,  "current  schedule  to 
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appear  to  be  imprimatur  of  the  Governor,  The  memorandum  goes 
on  to  say:  "It  is  unclear  what  the  Commission's  next  step  should 
be." 

Mr.  Kammerer,  can  you  explain  why  it  would  be  a  problem  for 
the  NRC  to  find  in  October  1990  that  the  Governor  of  New  Hamp- 
shire had  failed  to  meet  its  commitment  to  the  NRC? 

[Exhibit  8  can  be  found  in  the  appendix.] 

Mr.  Kammerer.  I  cannot,  sir,  other  than  to  refer  to  the  policy 
which  is  to  try  to  assist  the  State  to  return  to  a  quality  program. 
I  think  what  you  are  pointing  out  here  clearly  is  the  real  question 
is,  is  there  a  better  job  that  both  the  State  and  we  can  do  in  assur- 
ing that  these  problems  that  have  been  identified  and  documented 
are  resolved  in  a  time  that's  much,  much  sooner  than  what  the 
record  shows  here? 

The  answer  to  that  is  clearly  yes. 

Mr.  Synar.  Well,  let  me  suggest  before  we  go  any  farther,  it  may 
appear  to  anybody  out  here  that  we're  beating  a  dead  horse.  I  will 
tell  you  what  we're  doing. 

Mr.  Selin.  You're  not  beating  a  dead  horse. 

Mr.  Synar.  We're  building  a  record  here,  a  record  that's  long 
overdue,  and  you  will  just  have  to  indulge  us.  Because  we're  going 
to  make  sure  this  gets  on  the  record.  This  is  going  to  be  the  mark 
by  which  this  Commission  and  future  commissions  are  going  to  be 
judged. 

Now,  New  Hampshire  did  not  meet  the  December  31,  1990,  dead- 
line; did  it? 

Mr.  Kammerer.  I  don't  see  it  in  front  of  me,  but  the  answer — 
you're  reading  it,  sir,  I  believe.  The  answer  is  yes. 

Mr.  Synar.  In  fact,  the  NRC  did  not  review  the  New  Hampshire 
program  until  September  1991;  is  that  correct? 

Mr.  Kammerer.  Again,  sir,  I  would  have  to  say  based  upon  what 
you  are  reading,  the  answer  is  yes. 

Mr.  Synar.  All  right.  Would  you  turn  to  exhibit  No.  9? 

And  I  will  ask  unanimous  consent  that  that  and  all  the  exhibits 
I  have  been  talking  about  be  made  part  of  the  record.  This  is  a  No- 
vember 1991  letter  from  you  stating  that  as  a  result  of  the  second 
followup  review.  New  Hampshire's  program  was  found  to  be  both, 
listen  to  this,  adequate  and  compatible. 

Had  New  Hampshire  adopted  the  regulations  when  you  signed 
that  letter,  Mr.  Kammerer. 

[Exhibit  9  can  be  found  in  the  appendix.] 

Mr.  Kammerer.  I  can't  tell  from  this  letter,  Mr.  Chairman, 
whether  or  not  that's  so.  This  was  a  highly  qualified  and  condi- 
tional letter. 

Mr.  Synar.  It  was  contingent  on  them  adopting  about  six  sets  of 
regulations;  correct? 

Mr.  Kammerer.  Yes,  sir. 

Mr.  Synar.  And  it's  in  the  third  paragraph  of  the  first  page.  It 
says  the  program  is  both  adequate  and  compatible.  The  compatibil- 
ity finding  is  contingent  on  the  completion  of  the  following,  it  goes 
through  those  six.  That's  what  we  have  here;  correct? 

Mr.  Kammerer.  All  right. 

Mr.  Synar.  You  withhold  a  finding  of  compatibility  on  these  spe- 
cific regulations  for  a  number  of  years.  Then  after  obtaining  a  com- 
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mitment  from  the  State  to  promulgate  the  new  regulations  by  a 
specific  date,  and  that  was  December  31,  1990,  you  went  another 
8V2  months  past  the  date  to  conduct  the  folio wup  review  to  deter- 
mine if  the  regulations  have  been  adopted.  Then  you  issue  a  find- 
ing that  the  program  is  compatible,  even  though  the  regulations 
have  not  in  fact  been  adopted.  Is  that  a  pretty  good  scenario  here? 

Mr.  Kammerer.  It's  not  a  pretty  good  scenario,  but  that 

Mr.  Synar.  It's  an  accurate  portrayal  of  what  happened? 

Mr.  Kammerer.  I  believe  that  to  be  accurate. 

Mr.  Synar.  According  to  the  rest  of  the  letter,  which  you  have 
before  you,  despite  your  finding  of  adequacy  and  compatibility  you 
were  aware  of  a  number  of  problems  existing  in  the  New  Hamp- 
shire program. 

First,  all  the  State's  radiation  regulations  expired  in  August  1991 
and  had  to  be  reissued  on  an  emergency  basis.  But  they  were 
scheduled  to  expire  again  at  the  end  of  that  year. 

There  was  a  backlog  of  licensing  action  which  was  growing  at  a 
rate  that  would  take  almost  1  year  to  eliminate.  There  was  an  on- 
going concern  about  the  budget  for  the  program  and  possible  im- 
pacts of  the  inspection  program. 

I  guess  what  we're  trying  to  find  out  here  is  given  the  history 
of  this  program  and  ongoing  resource  problems,  its  failure  to  adopt 
the  regulations  necessary  to  be  compatible,  how  could  you  have 
made  mis  finding  of  adequacy  and  compatibility?  How  could  you 
have  done  that?  It  begs  the  imagination,  how  you  could  have  done 
that. 

Mr.  Selin.  Do  I  get  a  chance,  Mr.  Chairman,  or  not? 

Mr.  Synar.  In  a  second. 

Mr.  Parler,  hang  on  here.  All  right. 

At  the  beginning  of  June  1992,  just  6V2  months  after  Mr. 
Kammerer's  letter,  the  NRC  conducted  its  first  full  review  of  the 
New  Hampshire  progpram  since  January  1989.  That  review  found 
that  the  licensing  backlog  was  then  at  68,  and  that,  as  predicted 
in  November  199 1's  letter,  the  State  managers  had  cut  back  on  the 
inspection  program  in  order  to  process  licenses  and  that  there  were 
19  inspections  due. 

In  addition,  it  turns  out  that  New  Hampshire  hadn't  been  for- 
warding NRC's  information  notices  to  the  State's  licensees  for  sev- 
eral vears,  hadn't  been  inspecting  reciprocity  applicants,  and  find- 
ing tne  adequacy  of  compatibilities  were  postponed. 

Mr.  Kammerer,  it's  true  that  in  the  interim  New  Hampshire 
adopted  most  of  the  outstanding  regulations  that  had  blocked  its 
compatibility,  but  the  licensing  and  inspection  problems  were  obvi- 
ous in  November  and  came  to  pass  just  as  predicted.  Let  me  ask 
you  again,  why  did  you  find  the  New  Hampshire  program  adequate 
in  November  of  that  year? 

Mr.  Kammerer.  Mr.  Chairman,  I  really  believe  I  will  have  to  an- 
swer that  for  the  record.  I  can't  answer  that  off  the  top  of  my  head. 

Mr.  Synar.  You  don't  remember  why  you  found  it  that  way? 

Mr.  Kammerer.  No. 

[The  information  can  be  found  in  the  appendix.] 

Mr.  Synar.  What  is  the  status  of  the  New  Hampshire  program 
today? 

Mr.  Kammerer.  It  still  is  not  adequate  and  compatible,  I  believe. 
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Mr.  Synar.  Chairman  Selin 

Mr.  Kammerer.  It  is. 

Mr.  Selin.  Thank  you,  sir. 

Mr.  Synar  [continuing].  What  message  do  you  think  this  has 
sent  the  State  of  New  Hampshire  about  the  seriousness  of  the 
NRC's  compliance? 

Mr.  Selin.  Well,  clearly  the  program  hasn't  been  handled  cor- 
rectly. Actually,  there's  a  piece  of  it  that  your  discussion  missed, 
and  that  was  that  the  only  way  that  the  State  got  up-to-date  in 
1990  is  they  borrowed  somebody  from  Texas  to  help  with  the  in- 
spections. And  we  should  have  realized  that  that  clearly  wasn't  a 
permanent  fix,  it  was  just  a  temporary  dropping  of  the  backlog. 

At  this  point  the  only  regulation  they  are  short  is  the  decommis- 
sioning plan,  so  focusing  on  the  regulations  I  think  is  not  where 
the  emphasis  goes.  I  think  the  emphasis  should  be  on  the  licensing 
and  inspections.  I  think  that  the  office  did  correctly  in  taking  a 
promise  to  enact  the  regulations. 

Mr.  Synar.  Where  are  they  on  resources.  Chairman  Selin? 

Mr.  Selin.  They  finally  have  hired  the  people  that  the^re  sup- 
posed to  hire.  They  now  have  the  staff*  in  hand.  We  have  some  con- 
cerns about  whether  they  have — their  training  program  is  adequate 
or  not. 

Mr.  Synar.  Have  they  asked  to  be  trained  by  the  NRC? 

Mr.  Selin.  No,  they  have  not. 

Mr.  Synar.  That  should  tell  you  everything  you  need  to  know. 

Mr.  Selin.  No,  sir,  go  a  little  further.  One  of  the  points  you 
glossed  over  fairly  quickly,  but  I  think  is  a  significant  point,  was 
the  delay  that  we  took  in  dealing  with  the  Governor. 

Now  in  Carl's  defense,  they  have  108  licenses.  It's  a  very  small 
licensing  program.  It  doesn't  take  much  in  the  way  of  resources  or 
performance  to  get  up-to-date  or  to  fall  behind.  And  in  fact  there's 
not  a  single  difficult  licensee  in  New  Hampshire. 

So  the  general  feeling,  which  was  not  justified  but  was  under- 
standable, was  this  really  wasn't  a  serious  safety  problem  and  it 
was  too  little  attention  paid  to  the  question  you  just  put  to  me, 
what  kind  of  message  are  we  transmitting  when  we  let  this  go  too 
long.  The  answer  is  clearly  the  wrong  message. 

Mr.  Synar.  Isn't  there  a  pattern  here  of  small  programs  like  New 
Hampshire  and  Idaho  and  others? 

Mr.  Selin.  Sometimes.  It's  very  hard  to  justify.  I  have  some  fig- 
ures on  what  kind  of  programs — what  kind  of  problems  big  pro- 
grams have  and  little  programs  have.  It's  very  hard  to  say  what's 
a  good  program. 

Texas  is  a  very  big  program.  It's  one  of  the  best  in  the  country. 

California  had  real  problems  when  they  were  cutting  back  on  re- 
sources. But  the  staff  has  probably  been  too  generous  with  the 
small  programs  on  the  grounds  we  know  the  cases  one  by  one  and 
feel  we  know  when  they  re  getting  in  trouble,  whereas  with  the  big 
programs  we  have  been  more  careful. 

But  the  point  I  wanted  to  make  is  Maine,  which  has  116  instead 
of  108  licensees,  just  became  an  Agreement  State  a  year  ago.  With- 
in a  year  their  program  has  already  dissipated  resources  to  the 
point  that  they  are  backlogged  on  licenses.  Instead  of  this  long 
drawn  out  process 
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Mr.  Synar.  We're  going  to  talk  about  Maine,  so  hold  that,  all 
right? 

Mr.  Selin.  ok. 

Mr.  Synar.  Hang  on.  We're  not  going  anywhere. 

Mr.  Hastert. 

First  of  all,  will  you  provide  the  figures  that  you  just  mentioned? 

Mr.  Selin.  Yes,  sir.  I  can  actually  give  those  to  you  right  now. 

Mr.  Synar.  Right.  Mr.  Hastert. 

Mr.  Selin.  Can  I  get  access  to  a  copy  machine? 

[The  information  can  be  found  in  the  appendix.] 

Mr.  Hastert.  Chairman  Selin,  as  soon  as  you  finish  there  I'll  di- 
rect a  question  at  you. 

Mr.  Selin.  This  is  a  thoughtless  task. 

Mr.  Hastert.  Excuse  me  for  being  absent  in  the  last  few  minutes 
of  questioning. 

Mr.  Synar.  Oh,  we  have  been  having  fun. 

Mr.  Hastert.  I  understand. 

You  go  back  to  your  office,  staff"  grabs  hold  of  you  for  a  few  min- 
utes. So  anyway,  one  of  the  things  that  I  want  to  make  perfectly 
clear  on  this  thing,  is  it's  my  opinion  that  a  lot  of  these  decisions 
and  State  programs  are  better  if  they  are  overseen  by  people  who 
are  on  the  ground  and  dealing  with  those  programs  on  a  daily 
basis.  Now  I  am  not  sure,  I  think  the  chairman  tends  to  agree  that 
in  most  cases,  that  is  true.  In  your  situation,  it  seems  like  these 
States  are  doing  a  lot  of  this  work.  What  would  happen  if  a  State, 
an  Agreement  State  program,  was  discontinued? 

Mr.  Selin.  I  think  that  there's  very  little  question  that  if— just 
hypothetically,  an  Agreement  State  program  discontinued,  I  think 
there's  very  little  question  that  inspection  backlogs  would  go  up, 
that  quality  of  licensing  would  go  down,  and  it  would  take  the  NRC 
quite  awhile  to  get  over  the  punch. 

First  of  all,  there's  just  the  resource  question,  how  long  would  it 
take  for  us  to  get  people  on  the  site.  We  did  a  pretty  good  job  in 
picking  up  in  Idaho,  but  we  had  plenty  of  notice  that  the  program 
was  turning  around. 

I  think  it  would  be  much  more  expensive  for  the  people  of  the 
United  States.  As  I  mentioned  before,  our  license  fees  average 
$6,000  a  licensee  versus  $2,000  in  the  States.  It  would  take  us  a 
long  time  to  get  the  people  up  and  we  would  have  to  transfer  the 
information  on  the  individual  programs. 

Even  more  importantly,  I  think  it's  essential  that  we  not  just 
look  at  Atomic  Energy  Act-type  regulation,  that  in  the  good  States 
they  get  not  only  the  benefit  of  regelating  their  own  licensees,  but 
the  benefit  of  a  consistent  program  that  deals  with  cobalt-based 
medicine  and  accelerator-based  medicine.  That  lets  them  have  a 
common  program  so  people,  say  physicians,  know  what's  expected 
of  them  regardless  of  their  sources.  Their  radiographers  know 
what's  expected  of  them  whether  they  happen  to  use  x-ray  devices 
or  sources.  I  think  that  would  be  lost  in  the  States.  I  think  there 
would  be  a  great  loss  if  that  happened. 

Mr.  Hastert.  I  would  guess,  probably  share  some  of  your  frus- 
tration, that  trying  to  keep  all  the  States  moving  in  one  direction 
and  with  one  sound  view  is  certainly  kind  of  like  herding  sheep. 
They  sometimes  are  errant,  go  off"  in  their  own  direction.  It's  your 
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job  to  get  them  back  and  moving  in  the  right  direction  and  it  seems 
that  sometimes  some  errant  States  have  not  been  able  to  do  so  and 
you've  taken  action  and  there's  some  that  you've  been  able  to  get 
back  in  the  fold. 

But  now,  you  know,  you  talk  about  saving  money  and  that's  not 
alwavs  the  most  important  thing  when  safety  is  a  concern.  But  do 
you  believe  that  the  Federal  Government  could  manage  this  pro- 
gram more  efficiently  and  effectively  than  the  States? 

Mr.  Selin.  No,  sir;  no,  sir.  Let  me  just  give  you  an  example.  I 
went  down  to  Georgetown  Hospital  to  take  a  look  at  the  dif- 
ference— Greorgetown  happens  to  have  both  a  cobalt  therapy  ma- 
chine and  a  linear  accelerator.  District  of  Columbia  is  not  an 
Agreement  State,  so  we  regulate  the  cobalt  device  and  the  district 
regulates  the  linear  accelerator. 

The  linear  accelerator  is  much  more  powerful,  has  many  options, 
therefore  many  more  things  that  can  go  wrong.  What  the  physi- 
cians told  us  is  that  they  feel  that  we  overregulate  and  that  the 
District  underregulates,  relatively  speaking.  And  that's  true  of  just 
about  every  State  that's  not  an  Agreement  State,  that  the  dis- 
proportionate amount  of  resources  goes  to  a  quarter  of  the  problem 
rather  than  three-quarters  of  the  problem,  whereas  if  the  State  is 
an  Agreement  State  they're  more  likely  to  have  common  regula- 
tions that  cover  all  accelerators.  We  think,  we  don't  know  for  a  fact, 
but  we  believe  that  this  is  the  case. 

Mr.  Hastert.  Based  upon  some  of  the  line  of  questioning  today, 
I  have  a  concern  that  the  NRC,  though,  mav  now  be  inclined  to 
limit  the  degree  of  flexibility  in  managing  tne  Agreement  States 
Program.  Do  you  intend  to  further  restrict  or  place  a  lot  more  re- 
striction on  the  States'  flexibility? 

Mr.  Selin.  I  think  what  we  need  to  do,  and  this  is  just  personally 
speaking  now,  the  Commission  has  not  really  discussed  this  be- 
cause we  haven't  done  a  proper  quantitative  evaluation,  but  I  think 
what  we  need  to  do  is  not  just  tighten  the  screws  across  the  board, 
but  as  we  do  in  our — as  we  try  to  do  in  our  other  regulatory  areas 
is  focus  more  attention,  and  if  you  will  more  supervision,  in  those 
places  where  we're  known  to  have  a  problem,  and  not  just  across 
the  board. 

And  that's  what  our  intention  would  be,  is  to  take  the  Marylands 
and  New  Hampshires  and  Tennessees,  tne  States  that  have  been 
out  of  compliance  for  a  while,  and  say  what  do  we  do  with  these 
States,  rather  than  say  how  do  we  take  the  North  Carolinas  and 
Texases  that  have  run  good  programs  for  a  while.  There's  no  rea- 
son to  deal  with  them  any  more  harshly  than  it  is  done  today. 

Mr.  Hastert.  So  it  seems  like,  we  are  all  talking  about  this  kind 
of  a  fine  line  in  having  the  proper  statistics  and  putting  these  sta- 
tistics in  the  box,  and  having  number  comparisons,  numerical  com- 
parisons, as  opposed  to  sometimes  having  to  come  down  to  deci- 
sions that  are  sometimes  not  numerical,  but  rather  decisions  that 
have  to  be  made  on  good  judgment. 

How  are  you  going  to  balance  that?  How  are  you  going  to  draw 
the  line? 

That's  a  real  balancing  act.  How  are  you  going  to  do  that? 

Mr.  Selin.  In  my  2  years  on  the  Commission,  I  have  been  im- 
pressed by  the  good  sense  and  balance  not  only  of  my  fellow  Com- 
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missioners  but  of  the  staff,  of  whom  we  have  an  overview.  When 
we  get  into  trouble  is  when  we  handle  everything  on  a  case-by-case 
basis. 

And  it's  clear  that  without  this  vocabulary  that  we  have  been 
discussing,  we  have  been  reduced  to  case-by-case  basis.  And  if  we 
can  get  the  performance  evaluation  and  the  overview  such  that 
once  a  year  the  Office  of  State  Programs  and  our  Office  of  Nuclear 
Material  Safety  and  Safeguards  both  brief  Mr.  Taylor  and  the  Com- 
mission, so  we  get  an  overview. 

So  there  will  always  be  some  mistakes,  but  it's  not  that  that 
bothers  me.  What  does  bother  me  is  every  year  we  seem  to  have 
somebody  who's  overdue  3  or  4  years,  and  what  we  need  is  a  sys- 
tematic overview  to  be  able  to  spot  the  stragglers,  the  laggards,  or 
the  weaknesses  in  the  program  and  move  consistently.  And  I'm 
reasonably  comfortable  that  we  will  get  this  and  I  have  to  admit 
that  it  was  less  likely  we  would  get  this  without  this  hearing  and 
the  GAO  report. 

We  have  a  lot  of  things  we  worry  about  and  to  some  extent  our 
attention  is  ruled  by  the  oversight  we  get  from  the  oversight  com- 
mittee. 

Mr.  Hastert.  I  would  guess  from — an  educated  guess,  I  would 
say,  that  probably  a  major  reason  that  the  States  participate  in 
this  program  is  because  that  they  do  have  some  flexibility  and  they 
can  address  some  issues  of  local  control. 

Do  you  see  that  as  a  plus  or  a  minus? 

Mr.  Selin.  I  see  that  as  a  plus,  but  I — the  folks  from  GAO  infor- 
mally have  told  us  that  in  a  number  of  places  the  States  have 
strung  us  along,  I  mean  consciously  strung  us  along.  I  can't  prove 
that,  but  if  I  look  at  the  figures  and  I  look  at  these  discussions,  it's 
probably  true.  And  we  can  take  steps  to  keep  that  from  happening 
without  making  the  program  less  flexible  for  the  folks  who  have 
been  performing  well. 

Mr.  Hastert.  Well,  it's  interesting,  because  as  we  said  before, 
the  GAO  is  a  bunch  of  bookkeepers.  They  crunch  numbers  and  put 
them  in  boxes.  And,  you  know,  I  wouldn't  be  bullied  too  much  by 
them. 

I  think  it's  important,  what  they  say,  and  what  those  findings 
are,  and  that  we  have  at  least  in  the  legislative  arena,  the  facts 
to  make  those  decisions.  But  I  think  that  the  ability  for  your  agen- 
cy to  look  at  individual  situations  and  local  situations  is  pretty  im- 
portant. 

Mr.  Selin.  Well,  I  would 

Mr.  Hastert.  And  the  comparison  of  statistical  data  isn't  always 
the  Nth  degree  here. 

Mr.  Selin.  You  know,  I  think  their  nouns  and  their  verbs  are 
pretty  good.  I  don't  like  their  adverbs  and  adjectives. 

In  other  words,  there's  a  nuance  in  some  of  these  findings  that 
I  don't  agree  with.  But  they  are  eyes  and  ears  and  they  can  go  out 
and  talk  to  people  and  we  would  be  foolish  if  we  didn't  listen  to 
the  stories  they  came  back  with  and  use  these  to  improve  our  pro- 
gram. 

Mr.  Hastert.  That's  what  this  process  is  all  about. 

I  thank  you,  Mr.  Chairman.  I  yield  back  at  this  time. 
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Mr.  Synar.  You  know,  you  gave  us  this  information  while  Dennis 
was  going  through  there.  We  went  through  it  and  what  we  found 
is  there  are  six  States  with  fewer  than  200  licenses;  and  of  those, 
three  currently  have  findings  of  adequacy  withheld  and  four  cur- 
rently have  findings  of  compatibility  withheld. 

Chairman  Selin,  there's  a  pattern  here.  It  may  not  be  universal, 
but  there's  a  pattern  here;  wouldn't  you  agree? 

Mr.  Selin.  Yes,  the  pattern  is  we  put  the  emphasis  where  there 
are  a  lot  of  licensees.  And  now  the  next  pattern  has  to  be  that  we 
pay  a  little  more  attention  to  the  laggards  even  if  there  aren't  a 
lot  of  licenses  involved,  because  as  you  said,  Mr.  Chairman,  that's 
a  very  bad  message  to  send  to  the  other  States. 

Mr.  Synar.  Let  s  go  on  to  some  other  patterns  that  we  are  con- 
cerned about  where  the  States  have  programs  that  appear  to  be 
unable  to  effectively  conduct  their  operations,  and  yet  you  all  at  the 
NRC  take  no  definitive  action.  For  example,  we  have  Idaho,  Ten- 
nessee, Nebraska,  and  Iowa.  All  right.  Here  we  go  again.  Let  me 
walk  you  through  the  history. 

In  1987,  NRC  conducted  a  review  of  the  Idaho  program.  I  want 
to  ask  imanimous  consent  that  exhibit  10  be  made  part  of  the 
record. 

Mr.  Kammerer,  if  you  will  bear  with  me,  you're  going  to  be  the 
point  man  again  today. 

[Exhibit  10  can  be  found  in  the  appendix.] 

Mr.  Kammerer.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Synar.  This  is  a  letter  signed  by  you  dated  October  26,  1987. 
I  know  that  you  are  not  going  to  be  inviting  Mr.  Berick  and  me  to 
dinner  this  weekend.  This  is  a  letter 

Mr.  Selin.  You  pay,  Mr.  Chairman,  and  he'll  be  glad  to. 

Mr.  Synar.  October  26,  1987,  transmitting  the  findings  of  the  re- 
view. The  letter  first  states  that  the  program  is  adequate  and  com- 
patible. Then  it  states  that  the  program  doesn't  have  any  full-time 
staff  as  a  result  of  the  departure  of  technical  staff. 

The  Idaho  program  had  been  in  steady  decline  for  5  years.  Its 
budget  was  cut  by  14  percent  in  1982,  resulting  in  the  termination 
of  one  of  the  program's  health  physicists.  The  program  was  again 
cut  in  1983  and  1984,  and  in  1984  the  staff  dropped  below  the  NRC 
guideline.  In  1985  the  budget  was  cut  again  and  Idaho  was  able 
to  meet  the  NRC's  personnel  guidelines  only  by  taking  credit  for 
program  managers,  not  technical  staff.  You  learned  that  the  pro- 
gram had  no  qualified,  full-time  staff. 

Now  given  that  situation,  how  is  it  that  you  wrote  the  letter  to 
the  State  of  Idaho  finding  their  program  to  be  adequate  to  protect 
public  health  and  safety  with  nobody  on  board? 

Mr.  Kammerer.  I  believe  that — I  am  trying  to  remember  from 
my  memory  here.  At  the  time  of  the  review  that  was  conducted, 
that  the  staff  was  there.  Didn't  we  point  out  that  some  time  later 
that  the  staff  had  departed? 

Mr.  Synar.  At  the  time  of  the  review? 

Mr.  Kammerer.  At  the  time  of  the  review,  the  staff  was  ade- 
quate. 

Mr.  Synar.  At  the  time  of  the  letter  there  wasn't  anybody  there 
to  even  receive  the  letter;  was  there? 
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Mr.  Kammerer.  Well,  of  course  there  was  somebody  there  to  re- 
ceive the  letter. 

Mr.  Synar.  You  know  what  I  mean,  that  was  qualified  in  the 
program. 

Mr.  Kammerer.  To  go  out  and  do  the  inspections? 

Mr.  Synar.  Right. 

Mr.  Kammerer.  I'd  have  to  supplement  this  for  the  record  if  I 
might,  Mr.  Chairman. 

Mr.  Synar.  If  you  would. 

[The  information  can  be  found  in  the  appendix.] 

Mr.  Synar.  Your  only  admonition  to  the  State  was  that  this,  "sit- 
uation deserves  your  close  attention."  Does  that  convey  the  mes- 
sage of  not  having  qualified  staff  as  a  serious  problem? 

Mr.  Kammerer.  It  does  not,  by  itself  it  does  not,  but  as  our  pre- 
vious discussion,  there  were  a  great  number  of  telephone  calls  and 
discussions  and  meetings  in  Idaho  concerning  these  issues  with 
upper  management  people. 

Mr.  Synar.  All  right.  A  month  later  the  NRC's  regional  Agree- 
ment State  officer  goes  out  to  Idaho  to  put  his  finger  in  the  dike. 
He  reports  that  Idaho  needs  to  hire  someone  as  soon  as  possible 
because  the  one  remaining  State  employee  does  not  have  health 
physics  background. 

I  would  like  to  ask  you  to  look  at  exhibit  No.  11  which  is  made 
part  of  the  record  under  unanimous  consent.  That's  a  report  of  that 
visit. 

[Exhibit  11  can  be  found  in  the  appendix.] 

Mr.  Synar.  And  also  look  at  exhibit  No.  12.  Idaho  then  placed 
that  individual  in  charge  of  the  program.  Five  months  later  the 
same  NEC  official  goes  back  to  Idaho  to  see  if  that  program  was, 
"becoming  manage^le  since  the  loss  of  the  last  technically  quali- 
fied staff  member  in  October  1987,"  which  is  what  you  see  in  ex- 
hibit 12.  At  that  point  in  time,  the  State  had  no  technically  quali- 
fied staff.  Now  during  that  time,  did  you  ever  reconsider  your  find- 
ing of  adequacy  for  Idaho? 

[Exhibit  12  can  be  found  in  the  appendix.] 

Mr.  Kammerer.  We  did  not,  but  what  we  did  point  out  is  for  the 
State  to  seek  assistance  from  the  Conference  of  Radiation  Control 
Program  Directors,  from  Idaho  Engineering  Laboratory  for  emer- 
gency assistance  in  health  physics. 

Mr.  Synar.  Do  you  have  a  record  of  that  documentation? 

Mr.  Kammerer.  I  believe  we  do. 

Mr.  Synar.  Would  you  provide  that  to  the  subcommittee? 

Mr.  Kammerer.  All  right. 

[The  information  can  be  found  in  the  appendix.] 

Mr.  Synar.  All  right.  Idaho  is  finally  able  to  hire  a  single  health 
physicist  and  the  same  NRC  official  goes  out  to  individually  train 
him.  Over  a  year  goes  by  and  finally  in  July  1989  the  NRC  con- 
ducts another  program  review  and  I  want  you  to  look  at  exhibit  No. 
13.  I  will  make  that  part  of  the  record  under  unanimous  consent. 
This  is  a  letter  from  you  to  Idaho  dated  September  1989,  on  the 
results  of  the  review. 

It  states  that  the  Idaho  program  is  both  adequate  and  compat- 
ible. But  the  letter  goes  on  to  state  that  the  new  health  physicist, 
who  essentially  is  the  only  qualified  person  in  the  State  to  the  ex- 
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tent  that  the  NRC  has  been  able  to  train  him,  has — guess  what? — 
left.  Here  we  go  again.  This  is  a  program  that  only  has  one  full 
time,  qualified  person  and  he  leaves. 

The  program  has  a  history  of  problems,  especially  in  staffing  as 
we've  just  indicated  from  this  history.  So  how  is  it  that  you  found 
the  Idaho  program  adequate  to  protect  the  safety  and  health  of  the 
public,  when  you  knew  that  there  wasn't  even  a  qualified  person 
on  staff?  I  mean  how  does  that  match  up? 

[Exhibit  13  can  be  found  in  the  appendix.] 

Mr.  Kammerer.  I  would  have  to  supply  that  for  the  record,  too, 
Mr.  Chairman. 

[The  information  can  be  found  in  the  appendix.] 

Mr.  Synar.  Idaho  somehow  persuades  its  wayward  employee  to 
come  back.  Eight  months  later  the  NRC  regional  officials  pay  an- 
other visit  to  Idaho  to  see  how  things  are  working  out. 

I  want  to  ask  unanimous  consent  that  exhibit  14  be  made  part 
of  the  record.  This  July  1990  memorandum  reporting  of  the  visit 
states  that  the  supervisor  for  the  program — guess  what? — ^has  just 
quit.  There  is  only  one  person  working  on  radioactive  material  and 
he's  only  working  on  it  part  time. 

In  addition,  there  are  27  overdue  inspections.  The  State  is  not  in- 
specting any  of  the  reciprocity  applicants  and  there  is  a  backlog  of 
25  licensing  actions.  The  State's  regulations  are  not  compatible. 

You  forward  a  letter  or  you  forward  a  copy  of  the  NRC  trip  re- 
port to  Idaho  in  a  memorandum  which  we  discussed  earlier,  exhibit 
4,  where  you  state  that  if  this  visit  had  been  a  formal  review  of 
the  Idaho  program,  you  would  be  unable  to  make  a  finding  of  ei- 
ther adequacy  or  compatibility. 

Now  during  this  time  there  is  virtually  an  absence  of  routine  on- 
site  inspections  and  a  substantial  inspection  backlog.  In  October 
1990,  Idaho  tells  you  that  it  intends  to  ask  for  increased  funding 
in  the  1991  legislative  session.  That  meant  that  even  if  Idaho's  leg- 
islature agreed  to  the  Governor's  request,  it  would  be  another  6 
months  or  more  before  the  funds  were  approved  and  available; 
didn't  it? 

[Exhibit  14  can  be  found  in  the  appendix.] 

Mr.  Kammerer.  Yes,  sir, 

Mr.  Synar.  All  right.  At  that  point,  your  action  is  to  travel  to 
Idaho  to  meet  with  State  officials  responsible  for  the  pro-am.  At 
the  time  of  your  visit,  there  were  48  inspections  due.  Thats  almost 
half  of  all  the  licenses  in  the  whole  State;  is  it  not? 

Mr.  Kammerer.  I  believe  they  had  138  or  140. 

Mr.  Synar.  Almost  half. 

Let's  look  at  exhibit  No.  15,  for  which  I  will  ask  unanimous  con- 
sent to  enter  into  the  record.  This  is  a  draft  of  the  February  1991 
letter,  prepared  and  sent  to  the  Commissioner's  staff  for  their  infor- 
mation. 

The  letter  points  out  that  there  are  problems  in  Idaho  and  that 
the  NRC  may  have  to  exercise  its  authority  under  274(j)(2),  which 
is  your  emergency  statutory  authority.  So  at  this  point  in  time  you 
haven't  even  told  Idaho  that  their  program  is  inadequate;  have 
you? 

[Exhibit  15  can  be  found  in  the  appendix.] 

Mr.  Kammerer.  Correct. 
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Mr.  Synar.  Now,  up  to  this  point,  in  none  of  the  letters  or 
records  provided  to  this  subcommittee  is  there  any  mention  that 
the  NRC  considered  the  Idaho  program  inadequate  to  protect  pub- 
lic health  cmd  safety? 

Did  the  NRC  ever  take  action  to  initiate  section  274(j),  a  hearing, 
or  even  declare  the  Idaho  program  inadequate  to  protect  public 
health  and  safety? 

Mr.  Kammerer.  No  official  action,  Mr.  Chairman.  Those  matters 
were  discussed  with  Idaho  personnel  and  then  we  come  to  this 
record  which  you  have  here. 

Mr.  Synar.  All  right.  On  March  1,  1991,  you  received  a  call  from 
Idaho  telling  you  that  Idaho  was  going  to  return  the  program? 

In  other  words,  they  acted — the  NRC  did  not;  isn't  that  correct? 

Mr.  Kammerer.  I  really,  Mr.  Chairman,  would  like  to  say  that 
we  acted.  We  may  not  have  acted — clearly  in  today's  timeframe,  we 
did  not  act  quickly  enough  with  the  information  that  we  had  at  our 
disposal  then.  But  we  did  act,  as  I  indicated  several  times  earlier, 
in  discussions.  It  may  not  be  adequate,  but  that's  what  we  did.  We 
did  act  and  have  discussions  with  upper  management  all  the  way 
to  the  Governor  on  the  problems  that  existed  in  that  State. 

Mr.  Synar.  But  let's  get  it  straight,  they  gave  it  back. 

Mr.  Kammerer.  You  saw  the  record  and  it 

Mr.  Synar.  OK. 

Mr.  Kammerer.  Our  letter  to  them  asked  for  a  response  in  48 
hours.  It  did  talk  about  a  temporary  take  back  in  there,  so  the  lan- 
guage was  pretty  clear. 

Mr.  Synar.  All  right.  The  subcommittee  asked  you  all  for  infor- 
mation on  when  the  Commission  was  informed  of  the  severity  of 
the  problems  in  Idaho.  In  response  to  that  question.  No.  31,  you 
provided  no  communication  prior  to  1991.  Nor  did  we  find  any  evi- 
dence in  your  records  that  the  Commission  was  involved  in  the  de- 
cisions prior  to  the  February  1991,  memorandum  or  draft  letter. 

Commissioner  Remick,  Cfommissioner  Rogers,  you  were  both  on 
the  Commission  at  the  time.  When  were  you  informed  by  the  NRC 
staff  about  the  severity  of  the  problems  in  Idaho? 

Mr.  Remick.  I  would 

Mr.  Rogers.  Go  ahead. 

Mr.  Remick.  I  would  certainly  have  to  check  my  office  records. 
I  do  not  know  offhand. 

Mr.  Synar.  Would  you  provide  that  for  the  record? 

Mr.  Remick.  Yes,  sir. 

[The  information  follows:] 

It  appears  that  the  first  time  that  I  was  made  aware  of  the  problem  was  on  Feb- 
ruary 14,  1991,  when  I  received  a  copy  of  a  memo  from  Carlton  Kammerer  to  Harold 
Denton  dated  February  14,  1991  on  the  subject  of  "Telephone  Response  by  Idaho 
on  Letter  Faxed  To  Them  on  February  13,  1991." 

[A  copy  of  the  memorandum  can  be  found  in  the  appendix.] 

Mr.  Rogers.  Yes,  and  it  would  probably  be  in  my  case  about  the 
same  time.  We  heard  about  it,  the  severity  of  it,  when  we  heard 
about  this  48-hour  notice.  That's  the  first  I  can  remember.  But  I 
will  look  to  see  whether  there's  anything  in  my  files. 

Mr.  Synar.  That's  not  until  February  1991.  So  we're  looking  at 
that  being  the  only  time  you  were  aware  of  this? 

Mr.  Rogers.  Well,  I  will  have  to  look  and  see,  sir.  I  can't  tell  you. 
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[The  information  follows:] 


Having  checked  my  Office  files  I  have  found  two  Letters  and  a  memorandum  that 
describe  problems  in  the  Idaho  program.  Both  letters  are  from  Carlton  Kammerer 
to  Richard  P.  Donovan.  One  is  dated  October  26,  1987  and  the  other  September  20, 
1989.  The  memorandum  is  from  Carlton  Kammerer  to  the  Commission  dated  De- 
cember 15,  1987.  However,  I  have  found  nothing  prior  to  a  Februaiy  12,  1991  note 
addressed  to  my  assistant  that  indicated  the  severity  of  the  situation. 

[Note. — ^The  information  is  filed  for  the  record  in  the  subcommit- 
tee office.] 

Mr.  Synar.  Did  the  Commission  ever  consider  action  under  sec- 
tion 274(j)(l)  authority  or  any  other  action  to  correct  the  problems 
in  Idaho  prior  to  February  1991? 

Mr.  Remick.  Not  that  I  recall. 

Mr.  Synar,  Chairman  Selin  and  Mr.  Taylor,  we  could  go  through 
exactly  the  same  exercise  with  you  right  now  concerning  Tennessee 
and  Nebraska.  Subcommittee  has  reviewed  an  index  to  the  docu- 
ments and  the  questions  will  be  easy  to  write,  but  I  think  every- 
body gets  the  point.  They're  written. 

You  want  to  do  them? 

No,  let's  don't. 

All  right.  Let's  save  them  a  little  bit. 

You  see  where  our  concern  is? 

Mr.  Selin.  Of  course,  Mr.  Chairman.  In  fact,  I  would  like  to  add 
to  your  concern,  because  not  only  have  these  States  been  allowed 
to  go  on  too  long,  there  hasn't  been  any  clear  guidance — ^remember, 
Mr.  Kammerer  was  reporting  to  the  Commission  at  the  time.  We 
don't  even  have  the  excuse  that,  oh,  well,  the  staff  knew  about  it. 
His  direct  supervisors  didn't  know  about  the  program. 

So  it's — in  a  sense,  there's  another  aspect  that  I'm  sure  you 
would  have  gotten  to  with  the  other  States.  But  it's  a  lesson  that 
has  been  learned  and  I  think  when  you  are  ready  to  talk  about 

Mr.  Synar.  What  is  the  other  aspect? 

Mr.  Selin.  Well,  in  addition  to — I  mean  in  Idaho  I  think  you've 
overstated  the  situation  in  the  sense  of  saying  that  they  gave  it 
back.  They  didn't  give  it  back. 

It  wasn't  a  humongous  difference.  In  fact,  they  were  only  one 
person  away  from  having  an  adequate  program  and  the  fact  the 
State  programs  kept  hoping  that  with  this  one  more  person  they 
could  get  this  program  up  to  speed  is  understandable.  But  what  I 
think  is  not  understandable  is  the  lack  of  communication  with  the 
Commission  along  the  way. 

And  the  Commission  never  gave  the  staff  clear  guidance  on  ei- 
ther how  to  report  about  the  program  in  general  or  when  lines 
would  be  crossed  that  the  Commission  should  be  brought  into  activ- 
ity. And  that's  something  that  has  to  be  corrected  and  I  think  that 
part  has  been  corrected,  so  I  think  there  are  really  two  lessons  to 
be  learned  from  this,  not  one. 

One  is  about  how  long  the  process  drags  on,  and  as  I  have  said, 
I  don't  think  Idaho  is  such  a  good  case  but  there  are  others  that 
are  better  cases  for  making  that  point.  And  the  second  is  the  re- 
quirement that  there  be  regular  communication  between  the  Com- 
mission and  the  staff  on  the  overall  program,  not  just  individual 
problems,  but  the  overall  program. 

Mr.  Synar.  Mr.  Hastert. 
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Mr.  Hastert.  Thank  you,  Mr.  Chairman. 

It's  my  understanding  that  the  NRC  has  a  guideline  that  re- 
quires that  the  States  that  are  in  this  program  have  1  to  IV2  man- 
years  per  100  licenses  in  the  State.  Is  that  correct? 

Mr.  Selin.  Yes,  sir. 

Mr.  Hastert.  Yes.  What  is  the  basis  for  the  number  of  staff 
years? 

Mr.  Selin.  It's  basically  what  we  have  found  to  be  comfortable 
for  our  own  programs  ratner  than  any  quantitative  analysis  of  the 
States  themselves. 

Mr.  Hastert.  Are  there  any  States  that  are  operating  below  this 
number  that  are  running  good  State  programs? 

Mr.  Selin.  Yes,  sir. 

Mr.  Hastert.  What  kind  of  numbers  or  staff  years  do  they  have? 

Mr.  Selin.  0.8  or  0.9.  The  FTE  is  something  we  look  at,  but  it's 
a  little  bit  like  seat  belts.  If  you  get  into  an  accident  we  will  check 
to  see  if  you  had  the  FTE  and  we  will  monitor  it,  but  if  the  rest 
of  the  program  is  going  quite  well,  that  is  not  a  topic  that  will  get 
quite  as  much  attention  as  the  results. 

Mr.  Hastert.  It's  my  understanding  also  that  there  was  a  recent 
briefing  by  Dr.  Paperiello  of  the  Commission.  He  told  the  Commis- 
sion that  too  much  emphasis  is  being  placed  on  inspectors  meeting 
numerical  quotas  for  performing  inspections. 

Doesn't  this  suggest  that  the  Commission  staff  feels  doing  a  fixed 
quota  of  inspections  may  no  longer  be  necessary? 

Mr.  Selin.  No,  it's  a  little  bit  the  other  way  around.  We  feel  the 
inspections  have  to  be  done,  but  what  we  also  feel  is  just  doing  the 
inspections  doesn't  mean  that  there  is  a  good  program. 

It's  a  little  bit  too  easy  for  a  State  to  just  do  the  inspections  and 
then  hope  it  will  be  a  year  before  we  review  the  inspections  and 
catch  up  with  them.  That's  why  I  feel  very  strongly  that  we  need 
more  of  an  overview  about  how  the  individual  State  programs  in 
the  total  are  going  rather  than  just  adding  up  category  one  and 
category  two. 

Mr.  Hastert.  So  that  goes  back  to  the  old  discussion  we  had.  If 
you  check  the  boxes,  if  you  add  up  one-and-a-half  and  one-and-a- 
half  and  one-and-a-half,  everything  is  fine;  but  there  needs  to  be 
some  subjective  judgments  in  this  circumstance,  also. 

Mr.  Selin.  I  believe  there  is  judgment  now,  but  the  judgment 
has  to  be  coupled  with  the  quantitative  information  plus  the  judg- 
ment. Not  relying  on  either  one  without  the  other. 

Mr.  Hastert.  Going  back  to  this  issue  of  man-years  and  effi- 
ciency and  effectiveness,  it  has  also  been  suggested  I  think  in  the 
line  of  questioning  today  that  since  Agreement  States  are  aware  of 
draft  regulations,  that  they  should  adapt  to  these  regulations  based 
upon  the  draft  regs. 

You  do  draft  regs  and  then  come  back  and  adopt  them  formally, 
is  that  correct? 

Mr.  Selin.  The  way  you  put  it,  I  wouldn't  say  that  he  adopted 
the  draft  regs  because  the  regulations  do  change  in  the  notice  and 
comment  area. 

But  more  broadly,  if  there  was  a  new  regulation  in  a  new  area, 
we  would  expect  any  regulator  to  get  a  leg  up  and  not  wait  until 
3  years  after  the  final  NRC  rule  to  begin. 
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Mr.  Hastert.  That  is  my  concern,  that  you  don't  get  the  horse 
too  far  out  in  front  of  the  carriage;  you  don't  want  it  behind  the 
wagon  either. 

From  my  view,  when  I  was  in  the  State  legislature  and  regs 
came  down  and  all  of  a  sudden — I  am  sure  you  have  a  joint  Com- 
mission that  reviews  the  regs  and  makes  sure  that  they  are  in  line 
and  you  look  at  that  process,  too — that  regs  do  change  before  they 
are  formally  adopted. 

Mr.  Selin.  In  my  personal  opinion,  the  so-called  quality  manage- 
ment rule  is  one  of  the  most  important  regulations  that  the  Com- 
mission has  passed  in  years. 

And  that  is  one  in  which  I  think  it  would  be  a  candidate  for  very 
prompt,  if  not  prompter,  response  because  of  the  37  deaths  that 
were  discussed,  36  came  in  the  medical  program.  You  are  handling 
very  dangerous  medicine  with  very  sick  people.  If  there  is  any  pro- 
gram that  we  should  be  monitoring  closely  for  trends,  to  learn 
something,  it  is  the  medical  program.  And  without  getting  prompt 
information  on  misadministrations  of  the  State,  it's  very  hard  to 
monitor  this. 

Mr.  Hastert.  We  have  discussed  in  the  situation  of  26,  27 
deaths  that  a  lot  of  those  deaths  occurred  with  what  would  not  be 
called  state-of-the-art  information  today. 

Mr.  Selin.  To  be  quite  fair,  on  the  one  hand,  when  you  take  a 
look  at  the  overview  of  the  medical  program  and  the  fact  that  these 
are  really  dangerous  treatments  for  very  sick  people,  the  record 
doesn't  seem  bad. 

On  the  other  hand,  when  you  look  at  the  specific  cases,  they  are 
really  horrible  and  they  should  be  avoided  as  well. 

Mr.  Hastert.  I  agree.  So  basically,  mv  concern — and  I  think  you 
have  alleviated  it  somewhat — is  that  States  have  time — certainly 
they  have  to  have  a  leg  up  on  what  is  being  drafted  and  what  is 
the  state-of-the-art  and  what  the  thinking  is,  out  not  to  adopt  regu- 
lations or  being  able  to  fall  in  line  with  regulations  that  certainly 
aren't  formally  adopted  yet,  because  those  things  tend  to  change. 
They  should  not  get  too  far  out  ahead  of  the  curve. 

Mr.  Selin.  The  quality  management  rule  is  an  example.  It 
changed  drastically  from  the  first  version  to  the  final  version.  It 
was  a  brand-new  rule,  and  it  benefited  enormously  from  comment 
from  a  lot  of  sources. 

Mr.  Hastert.  I  think  my  time  is  up  for  this  line  of  the  question- 
Mr.  Synar.  There  is  another  pattern  that  we  are  concerned 
about.  Maine  became  an  Agreement  State  April  1,  1992.  Chairman 
Selin,  you  signed  that  agreement. 

Mr.  Selin.  I  sure  did. 

Mr.  Synar.  I  want  to  ask  unanimous  consent  that  exhibit  17  be 
made  a  part  of  the  record. 

[Exhibit  17  can  be  found  in  the  appendix.] 

Mr.  Synar.  This  memorandum  summarizes  the  results  of  the  ori- 
entation visit  by  the  NRC  6  months  later,  in  September  1992. 

The  memorandum  says  that  the  State  needed  to  develop  admin- 
istrative procedures  and  develop  forms.  The  State  hasn't  conducted 
any  inspections  and  the  staff  is  spending  its  time  reorganizing  files, 
preparing  forms,  and  other  administrative  tasks. 
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Mr.  Kammerer,  why  wouldn't  the  State  programs  that  are  being 
established  under  section  274  agreements  have  those  procedures  in 
place  before  the  regulatory  program  is  turned  over  to  them? 

Mr.  Kammerer.  That  is  usually  something  that  is  easily  done  in 
the  first  part  of  the  program.  But  the  answer  to  your  question  is 
they  should  be. 

Mr.  Synar.  Are  they  required? 

Mr.  Kammerer,  They  are  not  required  at  the  beginning. 

Mr.  Synar.  Chairman  Selin,  why  shouldn't  that  be  required? 

Mr.  Selin.  That  is  too  specific  a  question  for  me  to  answer  at 
this  point.  I  am  prepared  to  discuss  more  generally  the  Maine 
thing,  but  not  specifically 

Mr.  Synar.  It  is  just  a  general  question:  Why  shouldn't  the  pro- 
cedures be  in  place  before  the  regulatory  program  is  turned  over 
to  them? 

This  doesn't  have  anything  to  do  with  specifics — this  is  general 
policy. 

Mr.  Selin.  Well,  I  have  tried  to  be  forthright  during  this  hearing. 
So  I  am  not  trying  to  be  evasive  now,  but  it  depends  what  else 
there  is  in  the  program,  how  hard  they  are  to  get  going,  and  how 
long  it  should  take  to  get  the  procedures.  I  mean,  Maine  has  been 
an  enormous  disappointment.  I  can't  imagine  how 

Mr.  Synar.  That  is  evasive.  Shouldn't  they  have  those  in  place 
before  you  turn  the  program  over  to  them? 

Mr.  Selin.  Not  necessarily. 

Mr.  Synar.  All  right.  Iowa  became  an  Agreement  State  in  Janu- 
ary 1986;  and  in  June  1986,  the  NRC  conducted  its  first  review  of 
the  program. 

I  would  to  ask  unanimous  consent  that  exhibit  16  be  made  a  part 
of  the  record. 

[Exhibit  16  can  be  found  in  the  appendix.] 

Mr.  Synar.  This  document  summarizes  the  results  of  the  review 
which  found  the  program  to  be  adequate  and  compatible.  But  I 
want  to  direct  you — if  you  will  look  at  your  exhibits — to  the  en- 
closed comments.  Those  comments  note  that  Iowa's  program 
doesn't  have  written  administrative  procedures;  it  doesn't  nave 
written  escalated  enforcement  guidance;  it  doesn't  have  written  in- 
spection procedures;  it  doesn't  have  emergency  orders  procedures. 

Both  the  initial  visit  and  the  reviews  of  the  Iowa  program,  in- 
cluding one  conducted  in  October  1987,  more  than  1  year  after  the 
first  review;  the  one  in  1991,  indicated  that  Iowa  licensing  and  in- 
spection staff  were  not  experienced  or  proficient  at  the  time  the 
program  was  transferred. 

And,  Mr.  Kammerer,  the  NRC's  approach  seems  to  assume  that 
it  is  perfectly  all  right  for  a  State  to  take  years  to  get  its  personnel 
trained  and  its  licensing  inspection  systems  operating. 

Why  wouldn't  a  State's  inspectors  and  licensing  staff  be  fully  pro- 
ficient before  the  program  is  turned  over  to  themr 

Mr.  Kammerer.  The  licensing  staff  should  be  fully  proficient  be- 
fore it's  turned  over  to  them. 

Mr.  Synar.  But  it  is  not  required,  is  it? 

Mr.  Kammerer.  It  is  not  required  to  have  that  in  place. 

Mr.  Chairman,  on  this  line  of  questioning,  both  with  this  State 
and  the  State  before  it,  I  think  clearly  there  are  some  lessons  that 
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we  have  learned  about  handing  over  that  responsibility  once  we  re- 
linquished that  authority  for  ourselves,  is  there  something  more 
that  we  can  do  to  assure  that  the  progpram  is  fully  adequate  to 
carry  that  through?  And  the  answer  is,  yes. 

And  I  have  asked  for  a  "lessons  learned"  from  our  most  recent 
State,  the  State  of  Maine. 

Mr.  Synar.  During  the  GAO's  investigation,  they  interviewed 
NRC  staff  who  conducted  special  training  sessions  with  Iowa  em- 
ployees prior  to  the  start  of  the  Iowa  program.  Those  sessions  were 
characterized  as  "cram"  sessions  intended  to  overcome  the  lack  of 
expertise  of  Iowa  personnel;  constant  assistance  was  required  after 
the  agreement  went  into  effect.  No  one  is  forcing  those  States  to 
enter  those  agreements. 

Why  is  that  the  burden  of  NRC  to  patch  together  State  programs 
so  that  it  can  go  into  effect?  Why  is  that?  Why  are  you  doing  that? 

Mr.  Kammerer.  I  can't  speak  to  that,  Mr.  Chairman. 

Mr.  Synar.  Mr.  Selin,  can  you  speak  to  that? 

Mr.  Selin.  That  is  a  very  good  question.  I  was  waiting  to  hear 
Mr.  Kammerer's  answer. 

Mr.  Synar.  Neither  one  of  these  progn*ams,  Iowa  or  Maine,  ever 
really  got  started? 

Mr.  Selin.  No,  sir. 

Mr.  Kammerer.  That  is  what  I  am  trying  to  suggest. 

Mr.  Selin.  Iowa  happened  a  while  ago.  And  to  quote  Walt  Kelly, 
we  have  met  the  perpetrators,  and  they  are  us.  We  were  all  on 
hand  when  that  started.  I  don't  think  the  staff  feels  that  they  have 
to  turn  the  programs  over  prematurely.  Certainly  the  Commission 
has  never  pushed  that  guidance  on  them. 

I  have  looked  carefully  at  Maine,  and  I  believe  that  the  program 
disintegrated  in  the  last  year.  It's  not  that  the  people  weren't  in 
place  and  they  were  not  intended  to  go  forward,  but  the  Iowa  situa- 
tion is  more  worrisome. 

Mr.  Synar.  And  it  is  still  a  problem,  is  it  not? 

They  should  never  have  had  the  authority  delegated  to  them. 

Mr.  Selin.  They  shouldn't  have  gotten  it  that  fast.  Our  bargain- 
ing power  is  greater  before  the  agreement  is  signed  than  after  it 
has  been  signed.  And  now  it's  7  years  later;  and  if  it  weren't  for 
the  flood,  they  would  be  just  now  getting  a  competent,  trained  staff. 

I  wasn't  around  at  the  start  of  the  Iowa  program,  but  I  think 
Iowa  and  Maine  are  a  completely  different  situation. 

Are  you  going  to  come  back  to  Maine,  Mr.  Chairman? 

Mr.  Synar.  I  am  coming  back  to  it.  Just  hang  in  there.  We  are 
having  a  travelog. 

Would  it  come  as  a  surprise  to  you  that  when  the  GAO  inter- 
viewed the  NRC's  regional  administrator  as  part  of  the  investiga- 
tion for  this  subcommittee  that  he  told  us,  in  hindsight,  that  Iowa 
should  not  be  delegated  authority  for  this  program? 

Mr.  Selin.  I  have  already  agreed  to  that  finding  myself 

Mr.  Synar.  Let's  go  back  to  Maine  for  a  second.  In  April  of  this 
year,  1  year  after  the  Maine  agfreement  became  effective,  NRC  con- 
ducted a  review  of  the  State's  program.  Look  at  exhibit  18,  which 
I  ask  unanimous  consent  to  be  made  a  part  of  record. 

[Exhibit  18  can  be  found  in  the  appendix.] 
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Mr.  Synar.  That  is  a  letter  just  completed  last  Wednesday,  July 
28;  and  you  all  have  been  reviewing  it. 

You  are  withholding  findings  on  Maine  for  both  adequacy  and 
compatibility.  The  Maine  program  doesn't  have  adequate  staff. 

There  are  33  high  priority  licenses  overdue  for  inspection  by  50 
percent  or  more.  The  program  doesn't  have  procedures  for  handling 
or  investigating  incidents.  And  it  still  doesn't  have  written  internal 
policy  and  administrative  procedures. 

First,  Chairman  Selin,  let  me  ask  you  why  aren't  new  Agreement 
States  required  to  have  their  administrative  inspection  and  proce- 
dures in  place  before  the  NRC  regulatory  program  is  turned  over 
to  them? 

Mr.  Selin.  I  might  separate  your  question.  The  inspection  guid- 
ance should  be  in  place.  I  don't  think  there  is  anv  question  of  that. 

I  thought  you  put  your  questions  more  broadly  as  to  all  proce- 
dures. There  are  secondary  procedures,  that  can  be  added.  But 
your  basic  handbook  should  be  in  place. 

Mr.  Synar.  But  they  are  not  here,  are  they? 

Mr.  Selin.  No,  sir. 

Mr.  Synar.  Commissioners,  do  you  agree  with  that? 

Thank  you. 

We  have  a  situation  where  two  of  the  last  three  States  to  become 
Agreement  States  have  had  serious  problems.  Now,  maybe  the  les- 
son here  is — as  Mr.  Kammerer,  says — that  they  are  smaller  States 
that  did  not  make  that  sort  of  commitment  that  Illinois  made. 

What  are  you  all  going  to  do  to  reevaluate  both  the  criteria  for 
becoming  an  Agreement  State  and  the  procedures  by  which  NRC 
turns  over  the  control  of  the  program,  to  prevent  this  from  happen- 
ing in  the  future? 

Mr.  Selin.  First  of  all,  I  know  you  suspect  that  I  answer  ques- 
tions that  you  don't  ask. 

The  letter  went  to  the  Governor.  The  Executive  Director  of  Oper- 
ations [EDO]  signed  the  copy.  We  have  learned  a  lesson  of  not  let- 
ting a  program  go  on  2  or  3  years. 

Mr.  Synar.  Why  didn't  you  sign  it? 

Mr,  Selin.  Because  once  I  sign  it,  it  has  to  be  more  serious.  It 
could  be  telling  them  that 

Mr.  Synar.  Shouldn't  they  be  on  notice? 

Mr.  Selin.  Not  yet. 

Mr.  Synar.  What  does  it  take  to  get  on  notice  here?  What  does 
it  take  if  this  doesn't  qualify? 

Mr.  Selin.  The  first  letter  I  sign  should  be  the  letter  that  says 
if  X  and  Y  don't  happen  in  a  certain  number  of  weeks,  then  we  in- 
tend to  start  proceedings  to  invoke  the  termination. 

If  I  sign  this  letter,  there  is  no  shock  value  in  my  signing  the 
next  letter.  You  could  question  the  tactics,  but  I  do  believe  it  is  a 
honorable  approach. 

The  EDO  is  a  senior  person,  and  to  have  the  EDO  write  to  the 
Governor's  office  so  quickly  the  first  time  is  a  big  step  over  the 
past.  If  we  think  we  should  go  a  little  further,  I  would 
certainly 

Mr.  Synar.  Without  your  signature  and  your  emphasis,  the  State 
legislature  and  the  Governor  may  not  take  it  as  seriously. 
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Mr.  Seljn.  Maybe  you  are  right.  I  did  think  about  that,  and  per- 
haps I  didn't  make  the  right  decision. 

Mr.  Synar.  Doesn't  it  become  a  self-fulfilling  prophecy,  if  you 
don't  make  it  serious,  they  don't  make  it  serious? 

Mr,  Selin.  That  letter  is  serious. 

Mr.  Synar.  It  is  not  serious  if  it's  not  under  your  signature.  This 
is  a  staff  letter. 

Mr.  Hastert. 

Mr.  Hastert.  I  am  trying  to  clarify,  a  little  bit,  the  process  be- 
fore a  State  takes  over  to  be  an  Agreement  State. 

Mr.  Selin.  Yes,  sir. 

Mr.  Hastert.  What  is  that  process?  Do  they  apply  for  a  specific 
license  for  a  specific  issue?  Or  once  a  State  becomes  an  Agreement 
State 

Mr.  Selin.  The  agn*eement  covers  what  class  of  licenses  we  will 
take  and  won't. 

In  principle,  the  States  could  take  everything  over  or  just  one  as- 
pect. 

Mr.  Hastert.  What  usually  happens? 

Mr.  Selin.  There  are  three  States  that  are  not  responsible  for 
uranium  mill  tailings.  And  Pennsylvania  may  apply  for  an  applica- 
tion to  handle  low-level  waste  and  not  to  handle  the  rest. 

Mr.  Hastert.  So  it  happens  that  these  States  carve  out  exemp- 
tions for  themselves? 

Mr.  Selin.  Usuallv  they  take  regulatory  authority  out  for  all  the 
licenses  that  we  will  grant  them.  There  is  no  provision  in  the  stat- 
ute for  licensing  of  Federal  facilities,  and  we  don't  turn  that  over. 

Mr.  Hastert.  The  process  is  a  very  long  and  delineated  process 
too.  There  are  hearings;  is  that  correct?  There  can  be  hearings  in 
a  situation  like  this? 

Mr.  Kammerer.  There  are  usually  not  hearings. 

Mr.  Selesi.  If  it  were  contested,  there  might  be  hearings. 

Mr.  Hastert.  And  then  people  have  comment  periods.  And  it  is 
ultimately  the  decision  of  the  Commission  to  do  grant  licenses. 

Mr.  Selin.  Yes,  sir. 

Mr.  Hastert.  When  somebody  is  remiss,  let's  take — ^the  chair- 
man is  a  little  bit  more  familiar  with  Maine  than  I  am — were  they 
deficient  in  all  areas  or  one  or  two  areas? 

Mr.  Selin.  The  chairman  has  talked  about  procedures.  But  I  am 
concerned  that  the  program  is  a  year  old  and  thev  are  already 
short  of  staff,  gmd  I  think  that  is  a  very  serious  consideration. 

Mr.  Hastert.  So  they  have  control  of  all  aspects? 

Mr.  Selin.  Yes,  sir. 

Mr.  Hastert.  And  there  are  deficiencies  in  being  able — ^I  mean, 
they  do  have  staff  deficiencies.  Is  that  a  monetary  thing  or  just 

Mr.  Selin.  Well,  I  don't  know  the  answer  to  that  question. 

Mr.  Hastert.  Obviously,  if  there  is  not  an  ability  and  it  is  a 
monetary  issue,  I  understand.  Then  they  shouldn't  have  the  re- 
sponsibility. But  are  they  falling  short  of  their  ability,  in  your  esti- 
mation, of  carrying  on  the  responsibility? 

Mr.  Selin.  The  financing  of  Maine's  program  is  about  average  for 
the  Agreement  States  as  a  whole.  Just  looking  at  the  gross  financ- 
ing doesn't  tell  us  that  they  don't  have  the  financing  to  carry  on 
the  program.  They  haven't  gotten  the  people.  They  should  be  able 
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to  given  the  resources  they  have.  And  they  lost  somebody  since  the 
time  the  program  was  licensed  and  didn't  replace  the  person. 

Mr.  Kammerer.  And,  Mr.  Chairman,  if  I  may  add,  my  recollec- 
tion is  that  once  that  position  was  vacated,  then  there  was  a  freeze 
on  for  some  period  of  time. 

And  then  when  the  freeze  was  about  to  be  lifted,  the  positions 
were  taken  back.  So  they  had  to  go  back  and  reauthorize.  It  is  a 
legislative  and  a  funding  problem  together.  They  have  commit- 
ments from  the  program  director  and  responsible  people  above  him 
to  get  that  individual — or  rather  the  position  hired  again  and  back 
on  staff. 

Mr.  Hastert.  So  what  I  am  actually  driving  at,  the  red  flags 
have  come  up  because  they  don't  have  the  staffing. 

Have  there  been  real  problems?  Any  manifestations? 

Mr.  Selin.  No,  sir.  But  in  all  due  respect,  that  is  too  soft  a  stand- 
ard. Our  job  and  the  State's  job  is  to  license  and  inspect. 

Mr.  Hastert.  But  when  they  take  that  agreement,  the  Governor 
actually  then  signs  a  contract  that  says  that  they  will  take  that  re- 
sponsibility; is  that  correct? 

Mr.  Selin.  Yes,  sir. 

Mr.  Hastert.  So  contractually  they  are  responsible  to  fill  those 
positions. 

Mr.  Selin.  Yes,  sir. 

Mr.  Hastert.  Fine.  Thank  you. 

Mr.  Synar.  All  right. 

Let's  move  to  the  process  by  which  NRC  conducts  its  reviews  of 
Agreement  State  programs.  During  the  course  of  the  subcommit- 
tee's investigation  we  have  learned  of  two  cases  where  information 
concerning  u\e  State  program  was  withheld  from  NRC— either  in- 
tentionally or  inadvertently — and  I  want  to  discuss  them  with  you, 
Mr.  Selin  and  Mr.  Kammerer. 

The  subcommittee  asked  in  written  questions  whether  the  NRC 
reviewers  were  supposed  to  review  licensing  and  enforcement  files 
of  licensees  involved  in  incidents.  The  NRC's  response  to  question 
12a  not  only  states  that  it  is  true  but  that  "special  focus  is  directed 
to  licenses  that  have  had  incidents  during  the  review  period." 

Is  that  still  the  Commission's  position? 

Mr.  Selin.  Would  you  restate  that? 

Mr.  Synar.  Look  at  your  answer  to  12a. 

Mr.  Selin.  Are  you  talking  about  licencees  or  States? 

Mr.  Synar.  We  are  looking  at  the  enforcement  files  of  licensee's 
involved  in  incidents. 

Mr.  Selin.  Yes,  it  is. 

Mr.  Synar.  In  1988,  there  was  a  series  of  medical 
misadministrations  at  Sacred  Heart  Hospital  in  Maryland. 

In  October  1988,  Maryland  notified  the  NRC  of  at  least  33  of 
these  misadministrations  which  resulted  from  a  physician  using  a 
cancer  treatment  procedure  that  had  not  been  properly  pro- 
grammed in  the  treatment  programming  computer. 

In  reaching  a  settlement  with  the  hospital,  the  State  of  Maryland 
agpreed  to  seal  the  records  of  incidents  in  November  1989. 

The  State  of  Maryland  questionnaire  prepared  for  the  NRC's 
1990  interview  noted  the  incident  and  noted  that  medical  consult- 
ants had  been  hired  by  the  State  to  review  the  Sacred  Heart  inci- 
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dent.  Yet  your  program  review  of  licensing  cases  did  not  include 
Sacred  Heart. 

Why? 

Mr.  Selin.  Our  program  review 

Mr.  Synar  [continuing].  Did  not  include  Sacred  Heart. 

Mr.  Selen.  I  can't  answer  why  it  didn't  in  1990.  But  we  have  re- 
viewed this,  and 

Mr.  Synar.  Is  that  the  policy,  not  to  review  incidents  like  that? 

Mr.  Selin.  No.  There  is  a  lot  about  that  on  the  NRC's  part  and 
the  licensee's  part  and  the  State's  part  that 

Mr.  Synar.  Whv  wasn't  it  reviewed? 

Mr.  Selin.  It  should  have  been  reviewed.  I  can't  say  why  it  was 
not. 

Mr.  Synar.  The  NRC  program  review  of  compliance  files  did  not 
include  Sacred  Heart  either.  Can  you  explain  that? 

Mr.  Selin.  We — ^the  answer  is  no. 

Mr.  Synar.  The  subcommittee  has  examined  both  the  NRC's  Sep- 
tember 1989  review  letter  and  its  1991  review  letter.  Those  letters 
addressed  Neutron  Products,  Inc.,  which  is  obviously  a  troublesome 
licensee,  but  don't  even  mention  Maryland's  response  to  the  medi- 
cal misadministrations  event  that  affected  33  people.  Explain  that 
one. 

Mr.  Selin.  I  mean,  you  are  not  going  to  like  the  explanation;  but 
I  can  explain  it  to  you. 

The  letter  said  that  all  33  of  these  people  were  terminally  ill,  and 
then  they  went  through  the  discussion  of  the  application.  And  we 
took  it  at  face  value  because,  after  all,  it  is  a  State  program  to  run. 
It  sounded  plausible  at  the  time. 

The  more  we  dug  into  this  question,  the  less  plausible  it  sounds. 
And  we  do  have  £in  internal  review  of  the  facts  of  this  situation 
going  on.  It's  not  absolutely  clear  that  all  33  of  these  people  were 
terminal  brain  cancer  patients  at  the  time,  even  though  the  letter 
says  that  they  were. 

Mr.  Synar.  The  subcommittee  examined  the  Maryland  question- 
naire for  the  following  review  conducted  in  1989. 

The  Maryland  questionnaire  identified  escalated  enforcement  ac- 
tion taken  by  the  State  of  Maryland  against  Sacred  Heart  Hospital. 

Let  me  ask  you,  neither  the  license  review  nor  the  NRC  compli- 
ance review  included  Sacred  Heart,  can  you  explain  why? 

Mr.  Selin.  We  did  review  the  action  that  was  taken  that  you  re- 
ferred to  about  closing  the  situation.  We  asked  for  some  informa- 
tion. And  whatever  we  asked  for,  we  received.  So  one  of  the  con- 
cerns, which  was  an  agreement  made  between  the  licensee  and  the 
patients  that  would  preclude 

Mr.  Synar.  Let  me  ask,  is  it  part  of  your  policy  to  review  inci- 
dents? 

Mr.  Selin.  Yes,  sir. 

Mr.  Synar.  Why  is  it  that  in  these  2  years  you  didn't  do  it? 

Mr.  Selin.  I  can't  answer. 

The  Cumberland  situation  should  have  been  reviewed.  But  the 
reason  for  reviewing  it  is  not  because  we  review  all  incidents. 
There  obviously  should  have  been  a  joint  State-Federal  discussion. 

But  it's  worse  than  you  are  portraying.  There  are  internal  incon- 
sistencies in  the  document  that  were  not  picked  up. 
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Mr.  Synar.  I  want  to  ask  unanimous  consent — ^take  a  look  at  ex- 
hibits 19  and  20,  as  I  enter  them  into  the  record. 

[Exhibits  19  and  20  can  be  found  in  the  appendix.] 

Mr.  Synar.  In  response  to  the  Cleveland  Plain  Dealer  series  last 
year,  the  NRC's  Office  of  State  ProCTams  requested  a  copy  of  the 
Sacred  Heart  file  from  the  State  of  Maryland.  The  file  was  picked 
up  by  Mr.  Kammerer  on  December  19,  1992.  The  NRC  was  not  pre- 
viously in  possession  of  that  material. 

Obviousty,  the  NRC  didn't  review  the  Sacred  Heart  Hospital 
files,  as  we  have  stated.  So  we  can't  determine  whether  you  had 
any  other  access  to  this  information. 

Why  didn't  the  NRC  request  these  files  before  the  plain  dealer 
series  last  year,  Mr.  Kammerer. 

Mr.  KAlvaiERER.  I  really  don't  have  a  good  answer  for  that,  Mr. 
Chairman. 

Mr.  Synar.  In  response  to  another  one  of  the  subcommittee's 
questions,  question  11,  the  NRC  stated  that  State  records  are 
available  to  the  NRC  at  all  times. 

Was  this  information  available  to  the  NRC  at  the  time  of  its 
1989  or  1991  reviews,  Mr.  Kammerer. 

Mr.  Kammerer.  I  have  no  recollection  of  having  asked  for  it.  I 
would  believe  that  if  we  had  asked  for  it,  it  would  be  available  to 
us. 

Mr.  Synar.  You  don't  know,  do  you? 

Mr.  Kammerer.  I  don't  know. 

Mr.  Synar.  All  right.  How  do  you  know  that  other  enforcement 
records  from  other  States  have  not  been  withheld  from  NRC,  Mr. 
Selin,  based  upon  this? 

Mr.  Selin.  These  records  were  not  withheld  from  NRC  in  1992. 

Mr.  Synar.  Do  you  know  that? 

Mr.  Selin.  Yes.  We  didn't  ask  from  1989  to  1991.  But  at  the  end 
of  last  year,  we  did  ask  for  records;  and  we  were  given  access 

Mr.  Synar.  They  weren't  reviewed  in  the  reviews: 

Mr.  Selin.  Right. 

Mr.  Synar.  So  they  were  withheld? 

Mr.  Synar.  No.  The  first  time  we  asked  for  the  records,  we  were 
given  access  to  the  records.  We  didn't  ask  for  the  records  for  3 
years.  No  information  that  we  have  asked  for  has  been  withheld 
fi*om  us. 

Mr.  Synar.  It  is  worse  than  what  we 

Mr.  Selin.  It  is.  It  really  is.  If  you  take  the  information — ^this  is 
something  under  review,  so  I  don't  want  to  go  into  it  too  deeply. 
But  you  take  the  information  that  was  available  to  you,  and  there 
were  obviously  questions  that  weren't  asked  that  should  have  been 
asked. 

Mr.  Synar.  In  response  to  a  1991  folio wup  to  determine  compli- 
ance with  NRC's  previous  comments,  Iowa's  program  managers 
wrote  to  you  all  in  January  1992  stating  that  two  outstanding  con- 
cerns— the  preparation  of  licensing  notebook  and  the  distribution  of 
the  NRC  information  notices — had  been  completed. 

In  September  1992,  the  NRC  conducted  another  followup  review 
which  determined  that  these  statements  were  not  true. 

I  want  to  ask  you  to  look  at  exhibit  No.  21.  And  I  will  have  that 
put  in  the  record  under  unanimous  consent. 
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[Exhibit  21  can  be  found  in  the  appendix.] 

Mr.  Synar.  This  NRC  letter  to  the  Governor  of  Iowa  dated  Octo- 
ber 22,  1992,  characterizes  Iowa's  statements  as,  "misrepresenta- 
tions." 

On  November  24,  1992,  Mr.  Hayes,  you  wrote  a  memorandum  to 
Mr.  Parler,  NRC's  general  counsel,  requesting  his  view  on  the  Com- 
mission's legal  authority  to  take  action  in  this  case. 

Mr.  Hayes,  what  is  your  interest  in  this  case?  And  why  did  you 
write  that  memorandum? 

Mr.  Hayes.  We  had  the  matter  under  investigation.  And  we  had 
a  concern  as  to  whether  or  not  if  the  allegation  was  in  fact  true, 
whether  we  had  jurisdiction.  That  is,  my  office.  And  we  have  to  es- 
tablish whether  we  do  have  jurisdiction  obviously  before  we  go  full 
scale  into  the  matter.  So  I  wrote  the  general  counsel  asking  him 
basically  that  question. 

Mr.  Synar.  On  December  11,  1992,  you  received  a  response  from 
Mr.  Fitzgerald  in  the  Office  of  General  Counsel.  It  was  signed  by 
Mr.  Rothschild  for  Mr.  Fitzgerald.  I  would  ask  unanimous  consent 
that  exhibit  22  be  made  a  part  of  the  record. 

[Exhibit  22  can  be  found  in  the  appendix.] 

Mr.  Synar.  Mr.  Parler,  these  men  work  for  you,  don't  they? 

Mr.  Parler.  That  is  correct. 

Mr.  Synar.  Did  you  review  this  memorandum  before  it  was 
transmitted  to  Mr.  Hayes? 

Mr.  Parler.  I  never  saw  the  memorandum  from  Mr.  Hayes,  nor 
did  I  see  the  response  to  the  letter  until  I  started  to  review  docu- 
ments in  preparation  for  this  hearing. 

Mr.  Synar.  Why  not? 

Mr.  Parler.  I  looked  into  that,  and  I  was  told  that  a  request 
from  Mr.  Hayes  was  considered  to  be  a  routine  request  which  was 
not  elevated  up  to  me. 

Normally  these  sort  of  things  I  see  routinely.  It's  kind  of  mysteri- 
ous to  me  as  to  why  I  didn't  see  it.  But  at  least  I  checked  in  my 
office  and  the  explanation  that  I  g^ve  you  is  the  explanation  that 
I  got. 

Mr.  Synar.  Is  this  ever  going  to  happen  again? 

Mr.  Parler.  I  am  sure  that  something  like  that  will  happen 
again.  But  I  will  be  extremely  vigilant  on  the  watch  that  I  have 
remaining,  sir.  And  I  have  a  comfortable  feeling  that  it  probably 
will  not  happen  again  at  least  on  my  watch. 

Mr.  Synar.  Would  it  be  fair  to  characterize  the  memorandum  as 
stating  that  the  Agreement  States  were  not  covered  by  the  regula- 
tions which  apply  to  wrongdoing  or  false  statements  by  licensees? 

Mr.  Parler.  Tnat  is  the  inference  that  one  would  draw  from  the 
memorandum  because  of  the  question  that  was  asked. 

Mr.  Synar.  Is  that  your  position  of  the  office? 

Mr.  Parler.  The  position  of  my  office  is  that  Agreement  States 
are  not  licensees.  Therefore,  the  regulations  that  we  have — and 
there  are  a  bunch  of  them — ^that  apply  to  licensees  do  not  apply 
here. 

Therefore,  the  answer  that  there  are  no  regulations  that  were 
violated  is  the  correct  answer.  If  one  would  conclude  from  that  an- 
swer that  State  officials,  in  this  area,  could  mislead  the  agency 
with  regard  to  the  agency's  section  274  responsibilities,  they  would 
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reach  the  wrong  conclusion,  because  there  are  other  requirements 
that  do  apply  other  than  the  regulations. 

There  is  a  section  274  itself  which  gives  our  agency  certain  au- 
thority: The  findings,  the  revocation  authority,  the  temporary  sus- 
pension authority.  Obviously,  you  cannot  exercise  your  authority 
prudently  unless  you  have  accurate  information.  And  if  you  have 
misleading  information,  that  is  bad. 

There  is  also  a  provision  in  18  U.S.C.  1001  that  applies  to  situa- 
tions like  this  when  anyone  gives  false  information  to  the  govern- 
ment. So  there  is  authority  here  that  could  be  violated  in  situations 
such  as  this,  even  though  there  are  no  regulations. 

Mr.  Synar.  Would  it  be  fair  to  say  that  this  memorandum  fails 
to  address  the  basic  question  about  whether  an  Agreement  State 
is  subject  to  NRC  jurisdiction? 

Mr.  Parler.  Yes.  That's  why  I  reacted  to  it  the  way  that  I  did 
as  soon  as  I  found  out  about  it. 

Mr.  Synar.  Mr.  Hayes,  did  you  pursue  this  question  in  the  inves- 
tigation? 

Mr.  Hayes.  I  didn't. 

Mr.  Synar.  Why  not? 

Mr.  Hayes.  When  I  got  the  general  counsel's  memorandum,  my 
legal  authority  to  conduct  an  investigation  is  based  upon  that 
which  stems  from  the  Commission. 

And  when  I  saw  that  I  did  not  have  any  legal  basis  to  constitute 
an  investigation,  I  directed  my  staff  to  close  out  the  investigation. 

Mr.  Synar.  Did  you  ask  for  any  additional  guidance? 

Mr.  Hayes.  It  was  also  shared  with  other  programmatic  offices 
including  the  State  programs  and  the  regions  and  others  who  have 
the  programmatic  responsibility  to  oversee.  My  function  was  to  con- 
duct the  investigation  g^ven  the  proper  authority  to  do  so.  And  I 
lacked  it  at  that  time. 

Mr.  Parler.  Mr.  Chairman,  may  I  make  a  comment? 

Mr.  Synar.  I  want  to  ask  you  and  then  you  can  comment  after 
that. 

Mr.  Hayes.  I  want  to  follow  up.  Without  a  regulatory  basis,  as 
I  have  here,  at  this  instance,  I  do  have  the  authority  to  write  di- 
rectly to  the  Commission  and,  with  the  approval  of  the  Commis- 
sion, conduct  an  investigation. 

In  other  words 

Mr.  Synar.  Did  vou  do  that,  Mr.  Hayes. 

Mr.  Hayes.  I  did  not  do  that,  Mr.  Synar. 

Mr.  Synar.  Why  not? 

Mr.  Hayes.  Because  at  the  time  my  only  explanation  was  that 
the  programmatic  offices  were  aware  of  the  situation,  and  it's  not 
my  specific  program.  And  my  assumption  is — by  my  staff — if  they 
thought  that  it  should  be  elevated  that  high,  it  would  have  been 
elevated  at  the  Commission.  My  office  did  not  do  that. 

Mr.  Synar.  Mr.  Parler,  this  issue  seems  to  be  unresolved.  Are 
you  going  to  give  them  some  more  guidance? 

Where  are  we? 

Mr.  Parler.  I  don't  think  the  issue  is  unresolved.  I  will  examine 
whether  there  is  any  confusion. 

Exhibit  23  that  you  have 

Mr.  Synar.  We  are  about  to  go  into  that. 
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I  understand  that  you  have  recently  written  an  additional  memo- 
randum to  Mr.  Hayes,  perhaps  in  anticipation  of  this  issue  being 
addressed  in  this  hearing. 

I  would  like  to  ask  unanimous  consent  that  exhibit  23  be  made 
a  part  of  the  record. 

[Exhibit  23  can  be  found  in  the  appendix.] 

Mr.  Synar.  This  is  a  memorandum  from  you,  Mr.  Parler,  regard- 
ing authority  to  followup  on  possible  wrongdoing  by  Agreement 
State  officials. 

Can  you  explain  why  this  was  written? 

Mr.  Parler.  The  memorandum  was  written  because  of  what 
came  out  a  few  minutes  ago,  the  question  that  was  asked  by  Mr. 
Hayes  and  the  answer  that  was  given  to  it  gfive  the  wrong  impres- 
sion. 

One  could  infer  from  that  answer  that  we  did  not  have  the  au- 
thority to  conduct  investigations  or  to  make  studies.  The  authority 
in  that  area  is  explicitly  and  very  clearly  given  to  the  NRC  in  sec- 
tion 161(c)  of  the  Atomic  Energy  Act  which  says  that  the  Commis- 
sion can  conduct  any  investigations  for  matters 

Mr.  Synar.  Do  you  find  it  awkward  that  there  was  8  months  be- 
tween these  two  memorandums? 

Mr.  Parler.  One  might  have  found  it  awkward;  but  if  you  lis- 
tened to  some  of  my  earlier  answers,  you  wouldn't  find  it  awkward 
at  all. 

It  was  only  in  reviewing  these  materials  in  preparation  for  this 
hearing  that  I  knew  about  the  memorandum.  And  as  a  matter  of 
fact,  it  was  while  I  was  coming  to  another  hearing  by  another  com- 
mittee on  July  15,  Mr.  Hayes  and  I  were  riding  in  the  van,  and  I 
asked  Mr.  Hayes:  Mr.  Hayes,  do  you  have  any  idea  why  Chairman 
Synar  would  want  you  and  I  at  this  hearing?  Can  you  think  of  any 
areas  within  your  area  of  responsibility  where  I  have  been  involved 
or  I  have  ^ven  you  bad  advice,  et  cetera?  I  was  told  that  there  may 
be  somethmg  involving  Iowa. 

I  pursued  it  as  soon  as  I  got  back  from  the  hearing,  £md  I  found 
the  memorandum.  And  lo  and  behold,  the  wrong  question  was 
asked,  in  my  judgment;  the  wrong  answer  was  given  at  least  in  the 
context  that  we  are  talking  about. 

Mr.  Hayes.  I  think  that  is  just  about  the  way  it  went  down,  Mr. 
Synar. 

Mr.  Selin.  Mr.  Chairman,  can  I  add  something? 

There  are  really  two  separate  questions.  Did  I  ^et  good  advice 
and  support?  And  that  is  the  question  on  the  legal  side. 

But  the  second  is  that  the  staff  has  looked  in  and  has  overseen 
what  they  did  on  the  facts  of  the  issue.  And  we  are  convinced  that, 
although  we  got  two  misstatements,  that  neither  were  material 
and  both  were  corrected  so  that  from  the  point  of  view  of  the  Iowa 
progfram,  as  opposed  to  the  process  that  we  used  in  arriving  at  it, 
that  we  got  neither  material  false  statements  nor  did  we  take  ac- 
tions based  on  these  statements  that  we  would  have  taken  had  we 
been  given  the  correct  information  to  begin  with. 

Mr.  Synar.  Chairman  Selin,  as  you  know  the  subcommittee  re- 
quested statistical  data  for  the  past  5  years  on  a  number  of  the  li- 
censees, enforcement  actions,  medical  misadministrations,  over  ex- 
posure events,  and  other  so-called  indicators  that  would  allow  us 
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to  evaluate  the  performance  of  Agreement  State  programs  and  to 
compare  it  with  your  program. 

Mr.  Selin.  Right. 

Mr.  Synar.  Most  of  that  information  could  not  be  provided  by  the 
NRC  either  for  the  Agreement  States  or  in  some  cases  for  the  NRC 
itself.  Your  testimony  discusses  NRC's  efforts  to  develop  such  indi- 
cators, but  it  was  supposed  to  have  already  been  done. 

On  June  25,  1981 — 12  years  ago — the  Commission  transmitted  a 
memorandum  to  the  staff  unanimously  disapproving  a  State  policy 
and  specifically  directing  the  staff  to  develop  performance  indica- 
tors. 

It  is  now  1993.  We  not  only  don't  have  this  information  to  evalu- 
ate the  State  programs,  we  don't  have  data  to  know  what  is  actu- 
ally happening  with  the  material  licensees  nationwide. 

Has  it  really  taken  12  years?  Or  do  you  folks  at  the  NRC  just 
take  a  vacation  on  this  issue  until  the  GAO  shows  up  at  the  re- 
quest of  the  subcommittee? 

Mr.  Selin.  Can  I  take  that  part  by  part,  because  I  would  say, 
no,  no.  But  there  is  a  third  question  to  which  the  answer  is  yes. 

We  have  pretty  good  data  on  programs  that  we  directly  license. 
The  data  falls  into  two  categories;  medical  misadministration  and 
everything  else.  The  medical  misadministration  in  the  NRC  licens- 
ees is  a  little  less  than  10  percent  of  the  number  of  events.  But  95 
percent  of  the  serious  damage  comes  in  the  medical  side. 

The  medical  information  has  not  been  a  matter  of  strict  compat- 
ibility until  the  quality  management  rule  was  passed  last  year. 

And  in  1992,  which  was  the  first  year  in  which  we  got  at  least 
some  reporting  from  all  the  licensees  in  both  the  NRC  States  and 
the  Agreement  States,  the  misadministration  rate  was  4  times  as 
high  in  the  NRC  licensed  States  as  in  the  Agreement  States. 

The  clear  conclusion  is  they  are  not  getting  the  quality  of  reports 
that  we  are  getting. 

Mr.  Synar.  Is  there  any  uniformity? 

Mr.  Selin.  Yes.  When  you  get  to  the  program,  what  is  enforce- 
ment, what  is  inspection,  then  the  uniformity  is  worse.  But  what 
is  an  event  that  has  to  be  reported?  What  is  an  unusual  event? 
What  is  an  event  that  has  to  be  reported  to  Congress?  There  is 
quite  good  uniformity. 

The  second  question  is,  if  there  is  such  good  uniformity,  why  did 
it  take  us  until  1992  to  get  reports  from  every  State? 

And  the  answer  is  that  we  didn't  followup  on  the  authority 

Mr.  Synar.  Is  most  of  this  data  reporting  voluntary  by  States? 

Mr.  Selin.  It  is  set  up  voluntarily.  But  each  of  the  agreements 
requires  the  States  to  cooperate  with  us.  I  am  sure  that  what  the 
States  have,  we  have. 

So  the  link  between  us  and  the  States  is  not  where  the  problem 
is.  I  think  it  is  the  fact  that  without,  in  some  cases,  our  enforcing 
the  States,  the  States  have  not  been  as  active — anywhere  near  as 
active  as  they  should  have  been. 

Mr.  Synar.  Do  you  have  the  authority  to  require  States  to  re- 
port? 

Mr.  Selin.  We  have  the  authority 

Mr.  Synar.  Why  don't  you  ask  them  for  it? 
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Mr.  Selin.  That  is  a  very  good  question.  The  answer  is  we  didn't 
pay  much  attention  until  the  beginning  of  1992  to  the  reporting  of 
incident  information. 

We  have  the  authority  to  require  the  States  to  collect  the  infor- 
mation from  their  licensees,  and  we  didn't.  And  1992  was  the  first 
year  in  which  we  got  something  from  every  one  of  the  29  States. 

The  overall — ^the  nonmedical  incidents  have  been  a  matter  of 
strict  compatibility  for  10  years.  And  in  that  case,  the  rate  of  re- 
porting of  nonmedical  incidents  is  6.7  per  100  licensees  in  those  21 
States  that  we  regulate.  It's  4.8  per  100  in  the  other  29  States;  at 
least  in  the  ballpark. 

So  we  think  tney  have  probably  good  reporting  on  those.  It  is  the 
medical  ones  that  have  lagged  badly.  And  they  are  clearly  the  most 
apparent  area. 

Mr.  Synar.  Mr.  Hastert. 

Mr.  Hastert.  You  know,  just  to  clarify  really,  the  States,  as  we 
said  before,  are  not  licensees.  That  is  part  of  your  thesis  here. 

So  they  are,  in  a  sense,  surrogates  of  the  Federal  Government  to 
uphold  your  standards;  is  that  correct? 

Mr.  Selin.  They  are  partners  that  have  promised  to  carry  out 
the  standards.  Yes,  sir. 

Mr.  Hastert.  Contractual  partners.  It  is  my  understanding  that 
it  took  the  Commission  over  11  years  to  implement  basic  radiation 
standards.  I  think  you  called  that  part  20;  is  that  correct? 

Mr.  Selin.  Yes  and  no.  I  mean,  it  didn't  take  that  long  to  imple- 
ment it;  but  we  changed  it  year  before  last.  So  I  guess  I  could  say 
yes. 

Mr.  Hastert.  How  long  did  it  take  you  to  implement  it? 

Mr.  Selin.  It  was  a  long  time  ago.  We  have  always  had  part  20 
staindards,  but  they  have  oeen  revised,  and  one  could  argue  they 
should  have  been  revised  earlier.  But  we  have  had  part  20  stand- 
ards, and  they  have  always  been  an  issue  of  strict  compatibility 
with  the  division  I  issue  of  compatibility. 

Mr,  Hastert.  So  the  point  is  that  sometimes  it  takes  some  time 
to  develop  these  things,  but  this  is  different.  You  are  saying  devel- 
opment and  revisions? 

Mr.  Selin.  Every  time  we  change  the  standards,  there  is  a  3-year 
delay  before  the  States  change.  And  if  we  change  it,  they  will  al- 
ways be  in  transition. 

Mr,  Hastert.  So  part  of  that  is  the  fact  that  we  are  changing 
the  standards  all  the  time? 

Mr.  Selin.  It  could  be. 

Mr.  Hastert.  And  they  are,  in  a  sense,  catching  up? 

Mr.  Selin.  It  could  be. 

Mr.  Hastert.  But  not  always? 

Mr,  Selin,  I  think  if  we  enforced  the  reporting  from  the  begin- 
ning, we  would  have  comparable  reporting. 

It  is  hard  from  the  State's  point  of  view,  but  they  do  respond  to 
requests  for  information  on  our  part. 

I  think  they  would  have  provided  even  more  information  in  a 
nonmedical  area  if  we  had  asked  for  it. 

In  the  medical  area,  we  made  a  major  change.  We  used  to  re- 
quire that  any  time  there  was  a — a  dose  mistake  of  more  than  10 
percent — whether  it  was  diagnostic  or  therapeutic,  we  required  a 
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report  of  a  misadministration.  For  diagnostic  applications,  the 
change  to  the  dose  is  so  small.  You  are  talking  about  very  low  lev- 
els of  radiation  and  10  to  20  percent  change. 

So  the  health  impact  of  one  procedure  is  basically  negligible.  So 
we  were  provided  with  these  reports,  and  most  were  a  burden  on 
the  licensees  without  any  conceivable  medical  impact.  So  we  de- 
cided to  change  the  rule,  which,  among  other  things,  required  re- 
porting of  therapeutic  errors  and  errors  in  using  radioactive  iodine 
for  diagnostics  so  we  would  get  many  fewer  misadministration  re- 
ports, but  they  would  all  be  quite  relevant  ones. 

And  once  we  reduced  the  number  of  misadministration  reports  by 
a  factor  of  10  by  getting  the  wheat  from  the  chaff,  then  we  could 
expect  the  States  and  ourselves  to  pay  a  lot  more  attention  to  each 
report  that  came  in. 

Mr.  Hastert.  Where  is  the  most  egregious  situation,  medical  or 
nonmedical? 

Mr.  SELm.  You  have  the  most  risk  in  medical.  But  you  also  have 
the  sickest  people  and  the  largest  number  of  incidents.  When  there 
is  a  mistake,  it  is  a  beaut.  A  dozen  people  could  be  killed  that 
would  not  be  killed  otherwise. 

That  has  happened,  but  it's  very  rare.  And  1  in  100 
misadministration s  kills  somebody.  But  these  are  people  that>--as 
I  said,  it  is  a  very  significant  risk,  and  you  are  literally  plajdng 
with  fire. 

Mr.  Hastert.  There  is  a  change  in  the  state-of-the-art 
nonmedical.  Where  are  the  biggest  risks? 

Mr.  Selin.  Three  quarters  of  the  therapeutic  administrations  use 
linear  accelerators  which  we  don't  regulate,  and  we  don't  know  if 
they  are  equally  as  safe,  more  safe,  less  safe.  We  don't  have  the  au- 
thority to  ask  the  States  for  that  information.  I  don't  know  if  the 
States  have  that  information. 

We  are  going  to  ask  them,  on  a  cooperative  basis,  for  the  linear 
accelerator  data  soon.  I  am  preparing  to  do  that  anyway.  Outside 
of  this,  the  most  bad  publicity — or  the  most  scary  thing  for  the  gen- 
eral public  is  large  contaminated  sites  at  very,  very  low  levels  of 
radioactivity. 

I  think  the  health  impact  is  much  less  than  in  radiography,  but 
it  affects  a  lot  more  people.  In  radiography,  there  is  machine 
misadministration,  one  mistake  for  every  3,000  people  that  have  a 
license.  It  is  a  very  small  number.  In  all  these  cases,  the  numbers 
are  small. 

Mr.  Hastert.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Synar.  In  the  regions,  you  have  one  person  to  oversee  be- 
tween five  and  nine  States;  and  these  States  have  about  twice  as 
many  licensees  as  the  NRC.  I  understand  that  you  are  not  regulat- 
ing the  licensees  but  you  are  supposed  to  oversee  the  States'  regu- 
lation of  them. 

Iowa  is  not  the  only  State  that  needs  assistance. 

Are  you  going  to  tell  us  today  on  the  record  that  you  have 
enough  regional  staff  in  this  program? 

Mr.  Selin.  No.  But  I  can't  tell  you  that  we  don't  have  enough. 
We  don't  have  the  right  procedures  in  place  from  the  sense  of  set- 
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ting  up  a  reporting  system  that  will  tell  us  where  there  are  prob- 
lems earlier  than  what  we  have  acted  on. 

We  have  to  figure  out  the  resource  impact  of  getting  important 
information  earlier  and  then  figure  out  how  many  people  it  will 
take  to  followup  on  these  progprams. 

We  do  have 

Mr.  Synar.  When  are  you  going  to  do  that? 

Mr.  Selin.  We  are  expecting  a  report  by  the  end  of  year.  As  I 
said  earlier,  it  will  lay  out  and  start  to  implement  the  reporting 
system,  compare  the  programs  that  we  run  directly  versus  the 
Agreement  State  programs,  try  to  make  the  two  much  more  com- 
parable, not  compatible  in  the  legalistic  sense. 

But  there  are  differences  between  the  21  States  that  NRC  regu- 
lates and  the  29  Agreement  States  that  have  no  explanation  other 
than  history.  By  the  fiscal  year  that  starts  in  October  1994  we  will 
have  quite  a  clear  idea  of  whether  we  have  the  right  amount  of  re- 
sources. 

But  I  will  say  that  this — that  it  is  not  the  liaison  officer  in  the 
regional  office  that  provides  the  technical  assistance;  it  is  the  peo- 
ple in  our  NMSS  office,  in  our  Nuclear  Material  Office.  We  have 
never  been  in  a  situation  where  there  was  assistance  or  inspection 
needed  where  we  couldn't  swing  the  resources  on  an  extraordinary 
basis. 

Mr.  Synar.  As  part  of  our  investigation,  the  subcommittee  re- 
quested the  copies  of  the  letters  fi'om  the  Office  of  State  Programs 
to  the  Agreement  States.  These  letters  include  those  such  as  the 
one  that  we  discussed  earlier  that  allowed  States  2  extra  years  to 
adopt  the  decommissioning  rule;  is  that  correct? 

Mr.  Kammerer.  Yes,  sir. 

Mr.  Synar.  Because  of  the  importance  of  those  letters,  the  office 
routinely  sends  out  an  index  so  that  the  States  can  make  sure  that 
they  received  them. 

Mr.  Kammerer.  Yes,  sir. 

Mr.  Synar.  The  NRC's  response  to  our  request  indicated  that  8 
percent  of  the  letters  firom  1988  were  missing  fi^om  your  files;  and 
12.5  percent  of  the  1989  letters  were  missing;  34  percent  of  the 
1990  letters  were  missing;  27  percent  of  the  1991  files  were  miss- 
ing; and  25  percent  of  the  1992  letters  were  missing. 

I  would  ask  unanimous  consent  that  exhibit  24,  the  last  exhibit, 
be  put  into  the  record  to  show  the  tracking  system  of  these  letters. 
It  looks  like  this. 

[Exhibit  24  can  be  found  in  the  appendix.] 

Mr.  Synar.  There  are  two  explanations.  Either  you  don't  have 
enough  resources  to  carry  out  this  function  or  the  resources  you 
have  aren't  being  managed  effectively. 

Which  one  is  it? 

Mr.  Kammerer.  I  would  like  to  believe  that  it's  being  managed 
effectively. 

And  the  other  question  deserves  some  considerable  examination. 

Mr.  Synar.  Chairman  Selin,  do  you  think  you  have  adequate  re- 
sources to  devote  to  this  program? 

Mr.  Selin.  I  think  the  Commission  has  adequate  resources,  yes. 

Mr.  Synar.  What  about  the  staff  that  is  running  it? 

Mr.  Selin.  I  have  to  tell  you,  I  haven't  seen  this  exhibit  before. 
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Mr.  Synar.  Unbelievable,  isn't  it? 

Mr.  Selin.  I  am  not  exactly  a  computer  whiz,  but  it  seems  like 
in  3  hours  using  DB-3,  I  could  come  up  with  a  reasonable  system. 

Mr.  Synar.  Do  you  have  enough  resources? 

Mr.  Selin.  Oh,  yes.  There  is  no  resource  reason  why  that  should 
be  our  tracking  record. 

Mr.  Synar.  Mr.  Hastert,  closing? 

Let  me,  first  of  all,  say  that  I  appreciate  you  being  here.  It  has 
been  a  long,  long  hearing. 

Chairman  Selin,  I  am  impressed.  You  are  admitting  a  lot  of  prob- 
lems which  is  unusual  for  an  agency  to  do.  But  the  facts  are  clear 
that  you  all  have  the  statutory  authority  and  obligation  to  make 
sure  that  the  Agreement  State  programs,  which  regulate  two-thirds 
of  all  the  materials  licenses,  are  adequate  to  protect  the  public 
health  and  compatible  with  the  NRC's  own  program. 

NRC's  review  process  is  obviously  not  as  rigorous  or  disciplined 
as  aiwone  would  expect  or  want.  In  fact,  NRC  has  made  no  nega- 
tive findings,  much  less  taken  action  against  or  suspended  or  ter- 
minated any  State  programs  when  these  programs,  in  fact,  have 
been  inadequate  and  incompatible.  And  the  entire  review  process 
has  essentially  been  delegated  to  the  staff  at  NRC  with  minimal  in- 
volvement by  the  Commissioners. 

During  the  course  of  our  investigation,  the  subcommittee  and  the 
GAO  requested  basic  information  on  both  the  NRC  and  the  Agree- 
ment States  Program  in  order  to  evaluate  the  effectiveness  of  those 
programs  and  to  gauge  the  accuracy  of  the  NRC's  periodic  review 
process.  We  learned  mat  much  of  the  requested  data  was  simply 
not  available. 

The  fact  that  the  NRC  staff  was  directed  by  the  Commission,  as 
I  pointed  out  in  that  last  round  of  questions,  in  1981  to  develop  a 
system  of  performance  indicators,  a  directive  which  was  substan- 
tially ignored  for  12  years,  only  confirms  my  view — and  the  view 
of  many  Members — that  the  Commission  has  given  far  too  little  at- 
tention to  the  Agreement  States  Program  program. 

There  are  a  number  of  issues  related  to  the  Agreement  States 
Program  that  we  were  unable  to  fullv  address  in  this  hearing,  is- 
sues such  as:  The  NRC's  handling  of  the  low-level  waste  disposal 
regulations,  administrative  procedures  used  by  the  Office  of  State 
Programs,  and  reciprocity.  Because  these  are  important  issues,  the 
subcommittee's  examination  of  the  Agreement  States  Program  as 
well  as  other  aspects  of  the  program  to  regulate  nuclear  material, 
believe  it  or  not,  will  continue. 

We  are  back  in  the  business  of  doing  oversight  of  the  NRC.  That 
concludes  this  hearing. 

Mr.  Selin.  We  have  missed  you,  Mr.  Chairman. 

[Whereupon,  at  3:50  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene subject  to  the  call  of  the  Chair.] 


APPENDIX 


Material  Submitted  for  the  Hearing  Record 


Co.-.   ■iN"2-' 


GAO 


United  States  ^-^ 

General  Accounting  Office  '^  ttt  4^ 

Washington,  D.C.  20548 

Resources,  Community,  and 
Economic  Development  Division 


June   24,    1993 

The  Honorable  Mike  Synar 
Subcommittee  on  Environment, 

Energy  and  Natural  Resources 
Committee  on  Government  Operations 
House  of  Representatives 

Dear  Chairman  Synar: 

I  am  writing  in  response  to  your  letter  of  June  7,  1993, 
which  transmitted  letters  from  three  medical  doctors 
objecting  to  the  manner  in  which  we  used  the  term  "nuclear 
medicine"  in  our  recent  report  to  you  entitled  "Nuclear 
Regulation:   Better  Criteria  and  Data  Would  Help  Insure 
the  Safety  of  Nuclear  Materials"  (GAO/RCED-93-90,  dated 
April  26,  1993).   You  specifically  requested  that  we 
respond  to  the  concerns  raised  by  Dr.  Robert  E.  Henkin  of 
the  Loyola  University  Medical  Center  in  his  June  3,  1993, 
letter  to  Mr.  Dave  Berick  of  your  staff. 

Dr.  Henkin  correctly  points  out  that  the  "specialty  of 
nuclear  medicine"  is  a  free  standing,  independent  medical 
specialty,  separate  from  diagnostic  radiology  and 
therapeutic  radiology.   Basically,  Dr.  Henkin  objected  to 
our  definition  of  nuclear  medicine.  At  the  top  of  page  13 
of  our  report  we  clearly  state  that  the  two  major  uses  of 
artificial  radiation  regulated  under  the  nuclear  materials 
program  are  industrial  radiography  and  medicine.   We  then 
define  industrial  radiography,  after  which  we  define 
nuclear  medicine  to  encompass  all  forms  of  medicine  which 
use  radioactive  material.   Our  purpose  in  doing  so  was  for 
ease  of  understanding  in  that  we  could  refer  to  all  forms 
of  medicine  using  one  all  encompassing  term  throughout  the 
report . 

At  the  time  of  our  review,  we  used  the  term  the  same  way 
NRC  did.   In  this  connection,  we  recently  discussed  the 
matter  with  Dr.  John  Glenn,  Chief,  Medical,  Academic,  and 
Commercial  Use  Safety  Branch,  NRC,  who  was  aware  that 
there  is  a  specialty  group  of  nuclear  medical  physicians 
who  are  concerned  with  how  the  term  "nuclear  medicine"  is 
being  used.   Dr.  Glenn  further  added  that  NRC's  Chairman 
recently  apologized  to  this  group  for  using  the  term 
"nuclear  medicine"  at  a  briefing  by  the  Advisory  Committee 
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on  the  Medical  Uses  of  Isotopes.   According  to  Dr.  Glenn, 
NRC  has  a  need  for  a  generic  term  for  referring  to  uses  of 
nuclear  material  in  medicine.   In  the  past,  people, 
including  NRC,  have  used  the  term  "nuclear  medicine"  for 
this  purpose.   Given  this  recent  definitional  concern,  NRC 
is  going  to  try  and  use  a  term  such  as  "radiation 
medicine."  We  concur  and  in  the  future  we  will  use  this 
term. 

In  conclusion,  we  grouped  all  forms  of  medicine  which  deal 
with  radioactive  materials  under  the  heading  nuclear 
medicine  for  ease  of  presentation  and  there  was  no 
intention  to  single  out  any  one  specialty  medical 
discipline. 


Sincerely, 


Jim  Wells 
Associate  Director 
Energy  &  Science  Issues 
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The  Honorable  Mike  Synar,  Chaiiman 
July  26,  1993 
Page  -1- 


ACNP/SNM  COMMENTS  AND  RECOMMENDATIONS 

1)  The  General  Accounting  Office  report  (GAO/RCED-93-90,  "Nuclear  Regulation; 
Better  Criteria  Would  Help  Ensure  Safety  of  Nuclear  Materials")  is  of  limited 
value  to  this  committee's  deliberations  without  a  more  in-depth  evaluation  of 
medical  radiation  safety  such  as  an  National  Academy  of  Sciences  -  Institute  of 
Medicine  study. 

2)  The  Nuclear  Regulatory  Commission's  (NRC)  materials  program  and  agreement 
states  program  should  be  evaluated  independently. 

3)  The  NRC  user  fees  for  materials  licensees  must  be  reconsidered  in  more  global 
terms  such  as  heahh  care  reform.  As  the  total  number  of  licensees  decline, 
without  the  abihty  to  pass  through  these  costs,  the  burden  to  existing  medical 
licensees  has  become  unbearable. 

4)  NRC's  relationship  with  the  Federal  government  should  be  revisited  in  terms  of 
whether  it  should  be  accountable  to  appropriate  oversight  bodies  such  as  Office  of 
Management  and  Budget.  ACNP  and  SNM  would  advise  a  review  of  the  need  for 
NRC  dual  regulatory  authority  for  the  medical  section  of  the  material  program 
with  agencies  such  as  the  Food  and  Drug  Administration,  the  Department  of 
Health  and  Human  Services,  and  the  Environmental  Protection  Agency. 

5)  All  states  should  be  encouraged  to  assume  full  responsibility  for  their  byproduct 
materials  programs. 

6)  ACNP  and  SNM  agree  with,  and  believe  that  in  order  to  be  rational  and 
supportive  of  interstate  commerce,  the  basic  radiation  safety  standard  of  the 
United  States  should  be  uniform. 

7)  Congress  should  resist  the  claims  of  any  group,  newspaper,  or  agency  charging 
"radiation  hazard"  until  such  claims  have  been  thoroughly  evaluated  by 
knowledgeable  independent  professionals. 

8)  Keeping  in  mind  the  many  real  dangers  facing  the  American  public  today, 
radiation  hazard  from  users  of  radioactive  material  is  not  one  of  them. 
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STATEMENT 

The  American  College  of  Nuclear  Physicians  (ACNP)  and  The  Society  of  Nuclear 
Medicine  (SNM)  are  pleased  to  have  this  opportunity  to  submit  comments  on 
GAO/RCED-93-90,  "Nuclear  Regulation:  Better  Criteria  Would  Help  Ensure  Safety  of 
Nuclear  Materials." 

The  ACNP  and  SNM  will  cite  factual  errors  and  significant  conceptual  shortcomings  in 
the  GAO  report.   We  believe  that  sufficient  scientific  and  professional  resources  were 
not  available  or  not  utilized  by  the  GAO  in  order  to  prepare  a  scientiQcally  accurate  and 
useful  report. 


PACKGROUND  REGARDING  NUCLEAR  MEDICINE 


Nuclear  Medicine  is  an  independent,  board  certified  medical  specialty  which  employs 
unsealed  radioactive  materisd  (radiopharmaceuticals)  for  diagnostic  patient  procedures 
and  a  small  number  of  therapeutic  procedures. 

Nuclear  Medicine  differs  from  Radiation  Oncology  (sometimes  called  Radiation  Therapy) 
in  that  in  Oncology  physicians  use  the  radiation  from  sealed  sources  of  radioactive 
isotopes  or  from  radiation-producing  machines  (accelerators)  to  deliver  large  radiation 
doses,  primarily  for  the  destruction  of  cancers. 

Nuclear  Medicine  differs  from  Diagnostic  Radiology  in  that  in  Diagnostic  Radiology 
physicians  use  the  radiation  from  radiation-producing  machines  (x-ray  machines, 
fluoroscopy  machines,  computed  tomography  (CT)  scanners)  for  diagnostic  or 
interventional  procedures;  devices  that  produce  no  ionizing  radiation  (ultrasound  and 
magnetic  resonance  imaging  (MRI)  are  also  used  in  this  specialty. 

All  medical  specialties  utilize  radioactive  materials  and/or  radiation-producing  machines 
for  clinical  and/or  research  purposes.  For  highly  specialized  applications,  however,  it  is 
often  advantageous  tu  utilize  the  services  of  a  highly  trained  specialist. 

The  GAO  report  confused  the  term  "Nuclear  Medicine"  and  used  it  to  include  Radiation 
Oncology,  which  is  incorrect.  It  may  also  be  incorrect  to  substitute  the  term  "Radiation 
Medicine"  to  mean  Nuclear  Medicine  and  Radiation  Oncology,  becaxise  the  term 
generally  refers  only  to  Radiation  Oncology.  We  do  not  a  priori  believe  a  term  is 
required  particularly  since  it  would  inappropriately  lump  together  medical  specialties  that 
are  very  different.  ACNP  and  SNM  recommend  that  each  medical  specialty  simply  be 
referenced  in  the  appropriate  context. 
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The  ACNP  and  SNM  are  the  largest  medical  organizations  dedicated  solely  to  the 
specialty  of  Nuclear  Medicine.  Together,  we  represent  over  15,000  physicians, 
pharmacists,  scientists,  and  technologists  involved  in  the  delivery  of  Nuclear  Medicine 
healthcare  services  to  patients. 

Each  year,  physicians  in  this  country  perform  about  12  million  nuclear  medicine 
diagnostic  patient  procedures,  about  40,000  therapeutic  procedures,  and  about  100 
million  laboratory  tests  on  body  fluids  using  a  technique  called  "radioimmunoassay". 
Examples  of  diagnostic  procedures  are  bone  scans,  cardiac  scans,  lung  scans  and  infection 
scans.  Examples  of  therapeutic  procedures  are  the  use  of  radioactive  iodine  for  treating 
hyperthyroidism  and  thyroid  cancer. 

The  radiation  absorbed  doses  that  occur  as  a  consequence  of  diagnostic  nuclear  medicine 
procedures  are  very  small,  and  average  out  at  about  1  1/2  times  yearly  background 
radiation  rates,*  Because  of  the  low  radiation  doses  characteristic  of  diagnostic  nuclear 
medicine  procedures,  our  radiopharmaceuticals  are  the  safest  group  of  drugs  in  use  in 
the  United  States.   Our  procedures  are  often  the  ones  of  choice  for  babies,  children,  and 
pregnant  women.   It  is  exceedingly  difficult  for  a  nuclear  medicine  procedure  to  cause 
serious  harm,  even  in  the  rare  case  of  an  error.  In  the  entire  history  of  Nuclear 
Medicine  in  the  United  States,  beginning  in  1936,  an  estimated  200  million  patient 
procedures  have  been  performed.  In  1968,  an  accidental  overdose  by  a  factor  of  a 
thousand  caused  a  decrease  in  a  patient's  platelets.  The  patient  fell  down,  and  suffered  a 
fatal  intracerebral  bleed  which  was  blamed  on  the  lack  of  platelets.  This  is  the  only  case 
of  a  radiation-induced  fatality  from  a  nuclear  medicine  procedure,  diagnostic  or 
therapeutic,  in  U.S.  history. 


FACTUAL  ERRORS  AND  CX)NCEPTUAL  SHORTCOMINGS 
IN  THE  GAP  REPORT 


I.         REGARDING  NUCLEAR  MEDICINE  AS  A  SPECIALTY: 

On  p.  13,  the  report  states  that  "In  medicine.  Nuclear  Medicine  procedures  for  diagnostic 
and  therapeutic  applications  involve  the  internal  administration  of  radiopharmaceuticals 
by  either  intravenous  injection  or  oral  ingestion.  Therapeutic  uses  of  radioactive  material 


^   According  to  ncrp  Commentary  no.  7,  the  average  cLiagnostic 
nuclear  medicine  procedure  results  in  440  mrem  effective  dose 
equivalent  (ede) .  Yearly  background  radiation  in  the  USA 
averages  300  mrem  ede,  and  ranges  from  about  250-890  mrem  ede, 
depending  upon  altitude,  soil  content,  and  building  construction. 
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are  primarily  involved  in  the  treatment  of  cancer.  Nuclear  Medicine  procedures  can  also 
involve  external  administratian  of  radiation". 

In  fact,  radiopharmaceuticals  are  administered  by  means  other  than  intravenous  injection 
or  oral  administration  (e.g.  inhalation,  intrathecal,  intra-arterial).  Most  Nuclear  Medicine 
therapy  is  for  benign  disorders  and  only  about  15%  of  our  therapy  procedures  are  for 
cancer.  We  do  not  have  any  therapy  procedures  that  involve  external  administration  of 
radiation. 

It  also  states  on  p.  13  that  "Further,  the  Director  of  the  Radiation  Emergency  Assistance 
Center/Training  Site,  informed  us  that  radiation  from  nuclear  materials  has  been  a  causal 
or  contributing  faaor  in  18  deaths  in  the  United  States  since  197S.  Seventeen  of  the 
deaths  involved  nuclear  medicine."  Again,  on  p.  24  there  is  a  reference  to  seven  deaths 
at  a  Texas  hospital  as  a  result  of  "the  incorrect  administration  of  Nuclear  Medicine  to 
patients."   We  understand  that  the  GAO  is  aware  of  its  error  and  now  acknowledges  that 
none  of  these  deaths  are  attributable  to  nuclear  medicine  at  all. 

ACNP  and  SNM  are  surprised  that  NRCs  Deputy  EDO  of  NMSS,  when  reviewing  the 
GAO  draft  document,  did  not  call  attention  to  these  GAO  errors.  As  NRC  has 
regulated  the  medical  uses  of  isotopes  for  nearly  40  years,  this  omission  is  surprising. 


It        REGARDING  RADIATION  PROTECTION  OF  THE  PUBLIC: 


The  underlying  assumption  of  this  report  is  flawed.  The  GAO  has  claims  that  data 
documenting  the  radiation  protection  of  the  public  do  not  exist  It  should  be 
acknowledged,  however,  that  there  is  no  valid  basis  to  suggest  that  members  of  the  public 
are  Q2t  adequately  protected  from  radiation  in  NRC  and/or  Agreement  States. 

By  alluding  that  the  public  is  at  risk,  the  GAO  does  a  disservice  to  NRC,  the  Agreement 
States,  24,000  radioactive  materials  licensees  who  provide  goods  and  services  to  250 
million  Americans,  and  the  Congress  of  the  United  States.  ACNP  and  SNM  believe  that 
the  GAO  was  not  thorough  in  its  evaluation  of  existing  data. 

In  a  sense,  neither  NRC  nor  Agreement  State  authorities  protect  the  public  directly.  It  is 
the  users  of  radioactive  material  who  have  that  responsibility.  By  regulating  the  quality 
and  quantity  of  education,  training,  and  experience  in  the  various  nuclear  and  radiation 
sciences  that  an  authorized  user  must  possess,  the  regulatory  authorities  control  the  single 
most  important  factor  affecting  radiation  protection  of  the  public:  the  qualifications  of 
the  user.  Once  a  user  is  deemed  qualified,  there  are  certain  constraints  on  his/her 
activities  and  responsibilities  for  those  acthnties  to  which  the  user  must  subscribe;  these 
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are  conferred  by  regulation  and  license  condition.  Regulatory  authorities  control  every 
aspect  of  production,  transportation,  handling,  use,  and  ultimate  disposal  of  radioactive 
material  from  the  point  of  view  of  radiation  protection  of  the  public  and  the  worker. 

There  are  several  ways  in  which  compliance  with  radiation  safety  directives  are  checked. 
Initially,  there  are  unannounced,  random  inspections  to  observe  activities.  Later,  there 
are  recordkeeping  checks  which  document  appropriate  care  in  carrying  out  radiation 
safety  activities.  The  regulatory  authorities  do  not  save  these  data  for  anv  databases. 
The  purpose  of  the  data  is  to  verify  that  the  user  is  performing  his/her  radiation 
protection  tasks  appropriately.  In  this  manner,  radiation  protection  of  the  public  is 
assured. 

Those  who  use  or  who  work  closely  with  radioactive  materials  are  expected  to  be 
exposed  to  larger  doses  of  radiation  than  the  general  public.  As  a  special  measure  of 
safety,  the  radiation  doses  to  these  workers  are  monitored  daily. 

Due  to  the  overall  success  of  the  nation's  radiation  safety  program,  radiation  absorbed 
doses  to  radiation  workers  generally  fall  much  below  the  established  exposure  limits.  The 
average  nuclear  power  plant  worker  receives  a  yearly  worker  dose  approximately  equal 
to  yearly  background  and  nuclear  medicine  workers  average  less  than  a  quarter  of 
nuclear  power  plant  worker  doses.  The  public,  with  the  exception  of  patients  who 
receive  radioactive  material  or  radiation  by  design,  receives  minuscule  radiation  doses. 
This  has  been  verified  independently  by  the  National  Council  on  Radiation  Protection 
and  Measurements  (NCRP),  which  also  assesses  occupational  radiation  exposures.^ 

III.  REGARDING  UNIFORMITY  OF  REGULATION: 

The  GAO  report  does  not  adequately  cover  the  area  of  regulatory  uniformity,  leaving  the 
reader  with  the  impression  that  uniformity  is  lacking  between  NRC  and  Agreement 
States.  Moreover,  one  is  left  with  the  impression  that  uniformity  between  states  is 
essential  for  public  health  and  safety.  ACNP  and  SNM  argue  that  such  an  impression  is 
misleading  and  incorrect. 


^  See  NCRP  Reports  no.  93  (1987) :   Ionizing  Radiation 
Exposure  of  the  population  of  the  United  States;  no.  100(1989): 
Exposure  of  the  U.S.  population  from  Diagnostic  Medical 
Radiation;  No.  lOl  (1989)  :   Exposure  of  the  U.S.  Population  from 
Occupational  Radiation;  no.  105:   Radiation  Protection  for 
Medical  and  Allied  Health  Personnel;  Commentary  no.  7  (1991)  : 
Misadministration  of  Radioactive  Material  in  Medicine  — 
Scientific  Background. 
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As  long  as  nuclear  material  has  been  regulated,  the  U.S.  has  had  a  single,  uniform 
standard  for  radiation  protection,  codified  in  10  CFR  Part  20.  This  radiation  standard  is 
a  Level  1  item  of  compatibility  and  must  be  strictly  adhered  to.  That  is,  every  state  has 
the  same  requirements.   Part  20  covers  radiation  absorbed  doses  to  radiation  workers, 
the  public,  and  the  unborn  child.   It  covers  radiation  levels  that  define  controlled  areas 
and  sets  limits  on  air,  water,  and  sewage  release  to  protect  the  public  in  general  and  the 
envirormient.  It  requires  reasonable  efforts  to  decrease  these  doses  and  levels  below  the 
upper  limits  (the  ALARA'  provision). 

These  efforts  appear  to  us  to  have  been  extremely  successful.  So  successful,  in  fact,  that 
the  NCRP  and  the  International  Commission  on  Radiological  Protection  (ICRP)  have 
recommended  that  dose  limits  to  the  general  public  be  decreased  by  a  factor  of  five 
because  it  has  generally  been  so  easily  achieved.  As  a  result,  the  new  10  CFR  Part  20, 
which  is  scheduled  to  go  into  effect  nationally  on  Jan.  1,  1994,  has  decreased  the 
maximum  radiation  absorbed  dose  to  the  general  public  from  500  mrem  ede  to  100 
mrem  ede  per  year  from  radiation  activities. 

The  differences  between  NRC  and  Agreement  States  lie  not  in  the  basic  radiation 
protection  standards,  but  in  the  way  in  which  they  are  achieved,  and  the  degree  of 
prescriptive  regulation  controlling  different  activities.  They  also  differ  in  terms  of  levels 
of  micro-management.  NRC  at  times  entered  inadvertently  into  control  of  medical  and 
pharmacy  practice  issues,  and  has  failed  to  illustrate  to  the  regulated  community  of  the 
state  radiologic  health  regulators,  the  need  for  or  appropriateness  of  such  regulations. 
The  professional  application  of  radioactive  materials  is  best  addressed  by  State  Boards  of 
Medicine  and  Pharmacy,  the  JCAHO,  the  FDA,  and  professional  organizations  through 
quality  assurance  programs. 

Through  uniform  basic  radiation  safety  standards,  a  consistent  level  of  protection  is 
assured  nation  wide  without  a  disadvantage  to  interstate  commerce.  By  encouraging 
continuous  quality  improvement  in  regulations  and  license  conditions  that  describe  how 
one  complies  with  the  basic  radiation  standard,  the  states  and  regulated  community  are 
able  to  be  safer  and  provide  a  higher  quality  cost  effectively.  For  years,  initiatives  have 
come  from  the  states  and  have  been  adopted  subsequently  by  NRC. 

If  flexibility  and  creativity  is  encouraged,  regulations  will  move  toward  uniformity  as  good, 
strong,  and  effective  regulations  will  spread  predictably  from  state  to  state.  One  has  only 
to  look  at  State  Medicine  and  Pharmacy  Law  as  examples.  These  are  state  functions, 
with  no  national  requirements  for  uniformity.  However,  they  have  evolved  to  look  very 
similar  from  one  state  to  another. 


A8  Low  As  Reasonably  Achievable, 
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In  summary,  "top  down"  unifonnity  requirements  inhibit  innovation,  progress,  and 
improvement  because  there  is  no  competition  visible  or  effective  forum  for  change. 
"Bottom  up"  uniformity  evolves  from  quality  and  cost-effectiveness,  and  therefore  should 
be  encouraged. 


IV.  REGARDING  DATABASES  AND  DATA  ANALYSIS 

Data  collection  can  be  costly,  therefore  one  must  decide  very  carefully  what  data  are 
needed  to  answer  what  question,  why  the  question  is  important,  how  much  the  answer  is 
worth,  and  who  will  pay  for  this  expensive  exercise.  The  GAO  report  is  very  insistent  on 
uniform  and  comprehensive  performance  indicators.  However,  ACNP  and  SNM  believe 
that  such  an  activity  may  not  result  in  productive  information.  "We  are  convinced  that 
there  are  alternative  methods  other  than  creating  a  resource  intensive,  vast  data 
collection  program,  to  assure  confidence  in  radiation  safety.  The  GAO  is  not  equipped 
to  respond  to  questions  of  a  scientific  nature.  Congress  would  be  best  served  by  a 
comprehensive  survey  of  the  nation's  radiation  protection  programs  developed  with  the 
assistance  of  professional  groups. 

Congress  should  require  evidence  that  additional  regulation  or  authority  by  the  NRC 
adds  meaningfully  to  radiation  safety  since  these  regulations  do  significantly  add  to 
healthcare  costs.  It  must  not  be  assumed  that  the  good  intent  of  a  regulation  equates 
with  better  radiation  safety.  The  cost  of  each  new  regulation  pertaining  to  radiation 
safety  in  medicine  is  passed  on  to  the  healthcare  provider-licensee  by  congressionally 
mandated  user  fees.  This  healthcare  tax  is  one  the  public  may  not  wish  to  pay  when  the 
outcome  of  regulation  is  unlikely  to  significantly  improve  patient  safety.  Nuclear 
Medicine  already  has  an  outstanding  record  of  safety. 

V.  REGARDING  THE  AGREEMENT  STATE  PROGRAM 

It  is  evident  from  reading  Section  274  of  the  Atomic  Energy  Act  that  the  States  were 
regarded  as  the  eventual  appropriate  repositoty  of  responsibility  for  radiation  safety 
programs  relating  to  source,  byproduct,  and  "special  nuclear  materials  in  quantities  not 
sufficient  to  form  a  critical  mass."  The  Commission,  after  certain  procedures,  may 
temporarily  or  permanently  rescind  an  agreement  with  a  state,  but  it  is  obvious  that  the 
NRC  would  have  to  demonstrate  imequivocaUy,  that  the  public  health  and  safety  were  at 
risk.  This  is  highly  unlikely  except  in  extraordinary  circumstances. 

The  Atomic  Energy  Act  is  a  fascinating  document,  replete  with  hope,  trust,  and 
enthusiasm;  see  Section  104  on  Medical  Therapy  and  Research  and  Development  as  an 
example.  However,  while  the  Act  describes  the  Agreement  State  option,  it  does  not 
describe  how  an  established  bureaucracy  would  downsize  itself  to  serve  a  diminishing 
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need  as  Agreement  States  become  established,  mature,  and  form  their  own 
communication  and  improvement  systems.   In  addition,  ACNP  and  SNM  recognize  that 
the  constraints  on  NRC's  materials  program  have  become  acute  because  of  the  User  Fee 
mandate,  and  the  fact  is  that  at  some  level  a  diminishing  number  of  licensees  cannot 
afford  to  support  an  NRC  program  that  is  becoming  ever  more  expensive. 

Exorbitant  fees  are  rendering  licensees  unable  to  continue  their  activities,  with  the 
consequent  surrendering  of  licenses  and  an  exacerbation  of  the  problem  for  remaining 
licenses.  QDngressionally  mandated  user  fees  may  force  the  NRC  to  obtain  user  fee 
revenues  in  ways  that  may  not  ultimately  serve  the  public  safety  and  well-being.  User 
fees  may  force  the  NRC  to  make  it  more  difficult  for  a  state  to  become  an  Agreement 
State.  The  NRC  may  be  forced  to  alter  traditional  concepts  of  compatibility  and 
adequacy  to  either  charge  Agreement  States  for  services  or  take  Agreement  State 
programs  back.   Analogous  to  recent  high  level  reviews  of  programs  for  our  nation's 
safety  which  is  ensured  by  the  Department  of  Defense  and  the  military,  programs  of  the 
NRC  for  radiation  safety  should  be  reviewed  for  cost-effectiveness  and  necessity. 

CONCLUSION 

The  ACNP  and  SNM  thank  you  for  the  opportunity  to  comment  on  the  GAO  report  and 
NRC's  materials  and  agreement  states  programs.  Supporting  material  for  our  statements 
and  opimons  is  available  to  you  upon  request.  Nuclear  Medicine  professionals  are 
justifiably  proud  of  their  performance  and  radiation  safety  record  and  hope  to  participate 
and  contribute  to  the  resolution  of  this  debate. 
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August  2,  1993 

The  Honorable  Mike  Synar,  Chainnan 
Government  Operations  Subcommittee  on 
Environment,  Energy,  and  Natural  Resources 
B371-B&C  Raybum  House  Office  Building 
Washington,  D.C.   20515 

Dear  Chairman  Synar: 

I  am  writing  on  behalf  of  the  American  College  of  Nuclear  Physicians  ( ACNP) 
and  the  Society  of  Nuclear  Medicine  (SNM)  to  acknowledge  an  error 
appearing  in  the  ACNP/SNM  statement  submitted  to  the  Government 
Operations  Subcommittee  on  Energy,  Environment  and  Natural  Resources  on 
July  30,  1993. 

It  should  be  clarified  that  approximately  25  years  ago,  unrelated  nuclear 
medicine  misadministrations  contributed  to  the  deaths  of  two  patients.  The 
incident  described  in  our  statement  inadvertently  combined  the  two  events. 
No  such  occurrences  have  happened  since  that  time. 

Your  understanding  is  appreciated. 

Sincerely, 


isten  D.W.  Morris 
Director  of  Government  Relations 

KM:dn 
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UNITED  STATES 
NUCLEAR  REGULATORY  COMMISSION 

WASHINGTON.  D  C   2065S 

March  7.  1991 


Eugene  J.  Gleason 

Deputy  Commissioner  for  Operations 
New  York  State  Energy  Office 
Empire  State  Plaza,  Building  2 
Albany,  New  York    12223 

Dear  Mr.  Gleason: 

This  is  to  confirm  the  discussion  held  with  you  and  officials  of  the  four  New  York 
radiation  control  agencies  on  November  19,  1990  concerning  our  recent  review  of  the 
State's  Agreement  State  program. 

As  a  result  of  our  review  of  the  State's  total  program  and  the  exchange  of  information 
between  the  Nuclear  Regulatory  Commission  and  the  agencies  in  New  York  that  conduct 
the  program,  the  staff  is  unable  to  make  a  finding  of  adequacy  and  compatibility  at  this 
time  for  the  reasons  set  forth  below. 

Technical  Quality  of  Licensing  Actions  is  a  Category  I  indicator.  There  are  a  number 
of  incinerators  in  the  State  of  New  York  which  are  covered  by  licenses  issued  by  the 
State  Department  of  Health  (SDOH)  and  by  permits  issued  by  the  Department  of 
Environmental  Conservation  (DEC).  As  part  of  any  pre-licensing  evaluation  of  this  kind 
of  license,  the  regulatory  agency  will  review  among  other  things  the  applicant's  radiation 
safet>'  program  for  operation  of  the  incinerator.  This  would  include  operating  procedures, 
such  as  how  potentially  contaminated  ash  will  be  handled,  and  training  program  for 
individuals  who  would  be  operating  the  incinerator.  In  our  review  of  the  State's  program, 
we  found  that  these  areas  were  not  being  reviewed  by  either  SDOH  or  DEC,  each 
apparently  believing  that  the  other  agency  was  reviewing  these  areas.  SDOH  did  indicate, 
however,  that  their  inspeaors  look  into  these  areas  during  inspections.  We  believe  that 
it  is  imponant  that  such  areas  be  reviewed  by  a  regulatory  agency  before  the  licensee 
begins  incinerator  operations.  Since  the  time  of  our  review,  SDOH  has  drafted  guidelines 
which  would  be  used  in  reviewing  future  application  for  incineration  of  radioaaive  waste. 
The  draft  guidelines  were  forwarded  to  DEC  for  review.  Our  Region  I  office  was  also 
provided  a  copy  and  we  will  review  the  guidelines  and  provide  comments  shortly. 

Status  and  Compatibility  of  Regulations  is  a  Category  I  indicator.  During  our  last  review 
of  the  DEC  program  we  noted  that  DEC  is  the  lead  agency  in  the  State  with  regard  to 
regulation  of  low-level  waste  and  would  have  key  responsibilities  regarding  the  regulation 
of  a  State  low-level  waste  disfKJsal  facility.  As  such,  NRC  policy  is  that  Agreement  States 
who  are  also  declared  host  States  for  such  a  facility  need  to  have  regulations  that  are 
compatible  with  10  CFR  Part  61  in  place  three  years  subsequent  to  the  effective  date  of 
10  CFR  Part  61,  i.e.  by  January  26,  1986.  This  five-year  delay  in  establishing  compatible 
Part  61  regulations  is  of  concern  to  NRC.  Yet,  we  recognize  that  DEC  has  made 
significant  progress  in  the  development  of  its  regulations,  and  that  we  have  in  NRC 
offices  for  review  a  draft  of  further  changes  to  implement  Part  61.    We  will  assign  high 
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priority  to  the  review  of  the  necessary  pieces  of  the  regulations  and  will  determine  if 
there  are  any  sections  of  Part  61  that  need  to  be  addressed  by  DEC  or  DOL.  We 
strongly  encourage  the  State  to  continue  to  move  forward  in  accordance  with  its  current 
schedule,  and  if  possible,  to  advance  the  schedule  for  establishment  of  fully  complete  Part 
61  equivalent  regulations.  We  believe  that  the  completion  of  the  rulemaking  may  be 
necessary  for  the  State  of  New  York  to  identify  and  select  a  disposal  technology  and 
candidate  site  in  a  timely  fashion.  In  addition,  SDOH  regulations  were  last  amended  in 
1979.  During  our  previous  review  of  the  SDOH  program,  we  deferred  a  finding  of 
compatibility  due  to  the  status  of  the  regulations  and  although  the  Department  appears 
to  have  made  some  progress  in  refining  the  draft  changes,  we  cannot  offer  a  finding  of 
compatibility  until  the  regulations  are  effective.  We  have  the  latest  draft  of  the  proposed 
changes  to  the  regulations  and  will  be  forwarding  our  comments  shortly.  Subsequent  to 
our  on  site  review,  it  was  discovered  that  a  rule  requiring  notification  by  licensees  of 
bankruptcy  was  not  included  in  the  City  regulations.  This  omission  was  inadvertent  and 
resulted  from  oversights  of  both  the  City  program  and  the  NRC  staff.  We  understand, 
however,  that  the  City  plans  to  adopt  this  rule  as  part  of  a  comprehensive  revision  to  the 
Health  Code  in  1991. 

Enforcement  Procedures  is  a  Category  I  indicator.  During  our  last  review  of  the  DEC 
program,  we  commented  on  the  need  to  develop  enforcement  procedures  that  described 
the  Department's  enforcement  policies  and  procedures.  These  procedures  should  address 
such  matters  as  routine  enforcement  letters  as  well  as  other  enforcement  options, 
particularly  in  the  area  of  escalated  enforcement  actions.  There  was  also  a  need  to 
develop  a  tracking  system  for  ertforcement  actions  to  prevent  a  situation  that  occurred 
at  Cintichem  where  a  Consent  Order  had  lapsed  and  there  was  some  uncertainty  with 
regard  to  the  status  of  that  order.  During  this  review,  the  DEC  staff  responded  to 
specific  questions  regarding  the  enforcement  procedures  that  "A  program  specific 
enforcement  memorandum  guidance  document  is  now  under  development..."  Until  such 
time  as  the  procedures  are  finalized  and  in  place,  our  previous  finding  remains  valid. 

Status  of  Inspection  Program  is  a  Category  I  indicator.  At  the  time  of  the  review,  the 
State  Department  of  Labor  (DOL)  had  16  licenses  overdue  for  inspection  by  period  of 
greater  than  50%  of  the  inspection  interval.  We  were  pleased  to  note  that,  subsequent 
to  the  review,  DOL  staff  prepared  an  action  plan  to  address  the  backlog.  This  plan 
included  assigning  specific  inspections  to  staff  and  setting  a  target  date  of  January  1,  1991 
for  elimination  of  the  backlog.  We  would  encourage  the  Department  to  be  more  alert 
to  program  developments  as  they  occur  and  prepare  such  action  plans  as  backlogs  begin 
to  develop.  We  note  that  the  State  Department  of  Health  (SDOH)  also  had  a  significant 
backlog,  however,  SDOH  prior  to  our  review  developed  a  specific  plan  to  eliminate  the 
inspection  backlog  by  the  end  of  1990. 

As  we  indicated  during  our  entrance  meeting  on  September  26,  1990,  one  of  the  areas 
where  we  would  be  focusing  our  review  was  coordination  between  the  four  regulatory 
programs  and  the  function  of  the  Energy  Office.  The  first  area  we  looked  at  was 
environmental  effiuents  and  how  the  DEC  permitting  process  was  coordinated  with  the 
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licensing  process  of  the  other  agendes.  As  indicated  in  the  above  comment  on  the 
Technical  Quality  of  Licensing  Actions,  coordination  has  resulted  in  gaps  in  at  least  one 
regulatory  area.  During  our  on-site  review  we  provided  a  questionnaire  to  DEC,  SDOH, 
and  DOL  (the  City  Department  of  Health  was  excluded  because  they  have  no  interaaion 
with  DEC  with  regard  to  the  permitting  program)  regarding  the  coordination  and  also  had 
one  of  our  staff  reviewers  focus  in  on  this  area.  The  responses  to  our  questionnaire 
revealed  the  degree  of  inconsistency  in  agency-to-agency  coordination  and  the  State  staffs 
own  concerns  about  the  lack  of  coordination  in  some  areas.  Our  review  indicated  that 
there  were  overlaps  as  well  as  gaps  in  regulatory  coverage,  indicating  a  need  for  more 
effective  use  of  available  resources.  We  believe  that  there  is  a  need  to  establish  a 
central  coordination  point  having  clear  resf>onsibility  for  assuring  that  all  four  regulator)' 
programs  are  in  line  with  State  policies  and  procedures,  and  that  any  necessary 
coordination  of  regulatory  effort  is  carried  out  in  the  most  efficient  manner. 

We  are  pleased  to  report  that  no  major  deficiencies  were  noted  with  regard  to  the  City 
Department  of  Health  program.  We  wish  to  acknowledge  the  outstanding  contribution 
of  Dr.  Robert  Kulikowski  to  the  improvements  to  the  City  program. 

An  explanation  of  our  policies  and  practices  for  reviewing  Agreement  State  programs  is 
attached  as  Enclosure  1.  Enclosure  2  contains  further  details  on  the  above  comments. 
Enclosure  3  is  an  assessment  of  the  overall  program  by  the  Executive  Team  and 
Enclosure  4  is  a  summary  of  the  Executive  Team  Assessment.  Enclosure  5  contains 
detailed  comments  and  recommendations  on  each  of  the  four  individual  programs.  In 
addition  to  a  response  to  this  letter,  we  would  appreciate  your  review  of,  and  written 
response  to  the  detailed  comments  and  recommendations  of  Enclosure  5.  We  are 
enclosing  a  second  copy  of  this  letter  for  placement  in  the  State's  public  document  room 
or  otherwise  to  be  made  available  for  public  review. 

1  would  like  to  express  my  appreciation  for  the  courtesy  and  cooperation  extended  to  all 
of  the  NRC  staff  who  participated  in  the  review  effort  by  each  of  the  agencies' 
representatives  during  the  review.  I  especially  appreciate  the  effort  made  by  you  and 
your  staff  in  arranging  for  our  entrance  and  exit  meetings.  I  believe  that  these  meetings 
were  fruitful  and  contributed  to  the  cffertiveness  of  the  review  process.  I  am  looking 
forward  to  the  responses  to  our  recommendations.  Once  we  have  had  an  opportunity  to 
review  your  responses  we  would  be  prepared  to  conduct  a  follow-up  review  to  address 
our  areas  of  concern.  At  the  conclusion  of  that  review,  we  would  be  prepared  to  update 
our  findings  of  adequacy  and  compatibility. 


rlton  iCammercr,  nDirector 
State  Programs 

Office  of  Governmental  and  Public  Affairs 
Enclosures:    As  stated 

[The  attached  enclosures  are  filed  for  the  record  in  the  subcommittee  office.] 
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UNITED  STATES 
NUCLEAR  REGULATORY  COMMISSION 

WASHINGTON.  DC.  20eE&<X)01 

March  23,  1993 


Mr.  Eugene  J.  Gleason 
Deputy  Commissioner  for  Operations 
New  York  State  Energy  Office 
Empire  State  Plaza,  Building  2 
Albany,  NY   12223 

Dear  Mr.  Gleason: 

This  is  to  confirm  the  discussion  held  with  you  and  officials  of 
the  four  New  York  radiation  control  agencies  on  November  24,  1992 
concerning  our  recent  review  of  the  State's  Agreement  State 
program. 

As  a  result  of  our  review  of  the  State's  total  program  and  the 
exchange  of  information  between  the  Nuclear  Regulatory  Commission 
and  the  agencies  in  New  York  that  conduct  the  program,  the  staff 
believes  that  the  State  program  as  a  whole  is  adequate  to  protect 
public  health  and  safety.  However,  we  are  unable  to  make  a 
finding  of  compatibility  at  this  time  due  to  the  status  of  agency 
regulations. 

Status  and  Compatibility  of  Regulations  is  a  Category  I 
indicator.   During  our  previous  review,  we  deferred  a  finding  of 
compatibility  due  to  the  status  of  regulations  and  although  the 
Departments  have  made  progress  toward  adoption,  we  cannot  offer  a 
finding  of  compatibility  until  the  regulations  are  effective. 
The  Department  of  Environmental  Conservation  regulations 
regarding  low-level  waste  were  determined  to  be  compatible  with 
NRC  regulations.   We  have  the  latest  draft  of  the  proposed  State 
Department  of  Health  changes  and  will  be  forwarding  our  comments 
shortly.  We  understand  that  the  City  Department  of  Health  plans 
a  comprehensive  revision  to  the  Health  Code  in  1993  and  we  look 
forward  to  reviewing  a  draft  when  available.   The  Department  of 
Labor  is  proposing  to  update  its  regulations  to  cover  financial 
assurance  requirements  for  decommissioning. 

Status  of  Inspection  Program  is  a  Category  I  indicator.  At  the 
time  of  the  review,  the  City  Department  of  Health  had  48  licenses 
overdue  for  inspection  by  a  period  of  greater  than  50%  of  the 
inspection  interval.  We  were  pleased  to  note  that,  r>ubsequent  to 
the  review,  the  Department  staff  prepared  an  action  plan  to 
address  the  backlog.  We  would  encourage  the  Department  to  be 
more  alert  to  program  developments  as  they  occur  and  prepare  such 
action  plans  as  backlogs  begin  to  develop. 
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An  explanation  of  our  policies  and  practices  for  reviewing 
Agreement  State  programs  is  attached  as  Enclosure  1.   Enclosure  2 
contains  further  details  on  the  above  comments.   Enclosure  3 
contains  detailed  comments  and  recommendations  on  each  of  the 
four  individual  programs.   He  would  appreciate  your  review  of, 
and  written  response  to,  these  comments  and  recommendations.   He 
are  enclosing  a  second  copy  of  this  letter  for  placement  in  the 
State's  public  document  room  or  otherwise  to  be  made  available 
for  public  review. 

I  would  like  to  express  my  appreciation  for  the  courtesy  and 
cooperation  extended  to  all  of  the  NRC  staff  who  participated  in 
the  review  effort  by  each  of  the  agencies'  representatives  during 
the  review.   I  especially  appreciate  the  effort  made  by  you  and 
your  staff  in  arranging  for  our  entrance  and  exit  meetings.   I 
believe  that  these  meetings  were  fruitful  and  contributed  to  the 
effectiveness  of  the  review  process.   I  am  looking  forward  to  the 
responses  to  our  recommendations.   Once  we  have  had  an 
opportunity  to  review  your  responses  we  would  be  prepared  to 
conduct  a  follow-up  review  to  address  our  areas  of  concern.   At 
the  conclusion  of  that  review,  we  would  be  prepared  to  update  our 
findings  of  adequacy  and  compatibility. 


Sincerely, 


rlton  Kanimerer,  Director 
"Office  of  State  Programs 


Enclosures: 
As  stated 

cc:   see  next  page 
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cc; 

Langdon  Marsh 

Executive  Deputy  Connissioner 

Department  of  Environaental  Conservation 

William  Staziuk,  P.E.,  Ph.D.,  Director 
Center  for  Environmental  Health 
New  York  State  Department  of  Health 

Robert  F.  Gollnick 

Deputy  Commissioner  for  Worker  Protection 

Department  of  Labor 

Margaret  A.  Hamburg,  M.D. 

Commissioner  of  Health 

Kew  York  City  Department  of  Health 

J.  M.  Taylor,  Executive  Director  for  Operations,  NRC 
T.  Martin,  Regional  Administrator,  NRC  Region  I 
NRC  Public  Document  Room 
State  Public  Document  Room 


The  enclosures  are  filed  for  the  record  in  the  subcommittee  office. 
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Agreement-State  Data  by  State 


Tabia  ILI :  Selected  Data  on  Agreemaol  State* 


State 


Ala. 


Ariz. 


R9VMW 


Incidents  or  alleged 

State  State       Incktente 

adequate     coiiyal»>>>        Reports        Invatlgated 


Staff  per 

hundred    Percent  of  budget 
llcenaeea    generated  by  feea 


6/14/91 


6/12/92 


Yes 


■y«3 


3S 


Yes 


17 


1.3 


75 


Arte 


2/26/93 


Yes 


Yes 


10 


10 


1.0 


13 


Cam. 


1/29/93 


No 


186 


141 


.92 


95 


Coia 


Anna 


Yea 


22 


1.20 


78 


Fla. 


2/26/93 


Ye* 


Ye* 


137 


133 


1.48 


100 


G& 


ion  a/91 


Yes 


Yes 


19 


1.2 


100 


II. 

1/21/92 

Yes 

Yes 

119 

43 

1.4 

36 

lovm 

7/2Q«0 

• 

14 

12 

.85 

44 

Kan*. 

2/26/93 

Yea 

7 

2 

12 

110 

Ky. 

4^17/92 

Yes 

7 

3 

1.0 

60 

La. 

e/23/S1 

Ye* 

32 

32 

1.15 

70 

Maine 

4728/93 

• 

1 

0 

.93 

16 

Md. 

3fl7/91 

Yes 

85 

78 

1.07 

30 

Miss. 


9/13/91 


Yes 


Ye* 


19 


10 


•NRC  rapcHMd  ttia  il  was  not  abia  to  find  thai  V»  mf*»m»r»-t*iltt/t  prognm  vms.adequaie  to 
prolact  pubic  h«alth  anti/oi  thai  it  was  ccnipaUJte  with  th«  ragulotofy  pcognnii  o)  NRC. 

Source:  Data  ware  obtained  from  agreement-slata  quaetionnairas  as  of  June  30, 1 993. 


1.13 


100 


N.C. 

11/22«1 

Yes 

Yes 

70 

15 

1.1 

30 

N.Dak. 

a/07/91 

Yes 

4 

2 

2.06 

12 

Nebr. 

6«6/92 

■ 

3 

3 

.81 

SO 

N.H. 

6/sjn 

• 

13 

9 

2.0 

13 

N.Max. 

8/14/92 

Yes 

29 

26 

1.58 

0 

Nev. 

3/5«3 

Yes 

10 

7 

1.32 

26 

NY. 

9/30/92 

Yes 

181 

47 

^3 

Varies 

Oreg. 

4/2/93 

Yes 

Yes 

52 

20 

1.0 

100 

R.I. 

11/22«1 

Ye* 

Yes 

7 

5 

1.5 

33 

S.C. 

3/24/93 

Yes 

Yes 

4 

1 

\2 

30 

Tenn. 

12/13«1 

• 

• 

94 

30 

1.4 

74 

Tex. 

3/27/92 

Yes 

Yes 

350 

316 

13 

0 

Utah. 

4/17/92 

Yes 

Yes 

35 

8 

1.6 

25 

Wash. 

7/17/92 

Yes 

Ye* 

26 

21 

1.4 

100 

Total 

1^       . 

1X)1» 
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UNITED  STATES 
NUCLEAR  REGULATORY  COMMISSION 

WASHINGTON.  O.  C.  MiU 

March  20,  1990 


BiViVS 


Mr.  J.  W.  Luna,  Conmlssloner 
Department  of  Health  and  Environment 
344  Cordell  Hull  Building 
Nashville,  TH  37203 

Dear  Mr.  Luna: 

This  will  conflnn  the  discussion  Richard  L.  Woodruff,  NRC  State 
Agreements  Officer,  held  on  December  15,  1989  with  Wayne  IC  Scharber 
Kenneth  W.  Bunting  and  Michael  H.  Moble;  following  oS  Jeview  aJd   * 
evaluation  of  the  State's  Radiation  Control  Program. 

As  a  result  of  our  review  of  the  State's  program  and  the  routine  exchanoe 
of  nformatlon  between  the  Nuclear  Regulator?  Connlsslon  (NRC  IndJhJ 
State  of  Tennessee,  the  staff  Is  unable  to  m^ke  a  finding  of  adJSuacy  and 
compatibllty  at  this  time.  Significant  problems  were  fLnd  In^wJ 

aSdJSsJd  bilow"'""-  ■"•"*  "'  ""•'  *="™*"**  "*'  recoJnJatSSs  are 

Status  and  Compatibility  of  Regulations  Is  a  Category  I  Indicator   For 
those  regulations  deemed  a  matter  of  compatlblliv  by  NRC.  Stat! 
regulations  should  be  amended  as  soon  as  practicable  but  io  later  than 
«  foi^^«?-  ,??91i|"<°«  that  are  needed  to  maintain  compatlbllUy  aJe 
^l  rzlV^K   ,^'  "Transportation  Regulations  Coipatlbillty  with  IAEA  • 
WUr^V)   71.  effective  Septenter  6.  1983;  (2)  -Ellmlnitlon  of   ' 
Exemption  for  Glass  Enamel  and  Glass  Enamel  Frit."  10  CFR  40  13(cK2l 
effect  ve  September  11.  1984;  (3)  "Medical  Records  and  Reporis  of    * 
Misadministrations  •  10  CFR  35.33,  effective  April  1.  1987;  and 

jIv  fr"  oir'!/*""  ^^V   '■099<'^."  10  CFR  Part  39.  effective 
July  13.  1987   These  rules  were  Identified  in  a  letter  to  the  State 

following  a  visit  with  you  and  our  subsequent  letter  of  March  21  1989 
Copies  of  our  letter  of  March  21,  1989  and  the  attachments  are  pmlded 
as  Enclosure  1.  Program  staff  have  drafted  proposed  amendments  for  each 
rule  required  for  compatibility,  and  some  of  thrrules  werTJdJpted. 
however,  your  staff  continues  to  encounter  difficulties  in  movlno  the 

E'th.'lIt?^"**/!![°"2^  *"•  administrative  process.  We  have  concerns 
about  the  ability  of  the  Department  to  effect  timeTy  rule  changes  that 
are  needed  for  compatibility.  We  reco«»end  that  thJ  DeparSSntJevlJ^ 

whl«",^n«iK?'  "^J'^!"^":?  "^^^   •  "^^   t""'"'^*  streamlining  the  procedures 
where  possible  eliminating  unnecessary  delays.  -weuuics 

hirnS°(<^«.i?*?u*^r*'"  '*'"'^'"5"  ^l   •  Category  I  Indicator.  The  State 
«f  fi:  Ji  ?  *•*  !*!*  ?r*  «'^«''<'"«  ^O""  inspection  representing  25  percent 
of  the  total  specific  licenses  issued.  Of  the  total  overdue.  36  have 
nspection  priorities  I  thru  IV  and  the  remaining  (101)  are  priority  V 
licenses.  Of  the  36  (priority  I-IV)  overdue.  2  iri  overdue  by  more  than 
50  percent  of  their  Initial  inspection  frequency.  The  State  cannot 
2'Oo.:iisi03io  ^oosro 
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locate  one  priority  IV  licensee  that  Is  overdue  for  Initial  inspection  by 
21   months.  In  addition,  program  nanagement  has  verbally  suspended  all 
routine  material  license  Inspections  except  for  "fee  category  9"  licenses 
until  the  x-ray  Inspections  due  for  1989  have  been  completed.  We 
reconmend  that  the  State  re-evaluate  their  Inspection  policies  and 
develop  a  plan  to  eliminate  the  Inspection  backlog.  The  plan  should 
Include  goals  and  milestones  for  each  regional  office  and  monthly  written 
reports  to  program  management  that  sunnarlzes  by  region,  the  Inspections 
performed,  status  of  enforcement  actions,  and  the  status  of  the 
inspection  backlog  by  priority. 

Staffing  Level  Is  a  Category  II  Indicator.  The  program  has  one  technical 
position  vacancy  in  the  Licensing  Section  which  Is  having  a  detrimental 
affect  on  the  licensing  actions  that  are  needed  for  an  effective 
regulatory  program.  The  program  has  537  licenses,  of  which  18  licenses 
are  considered  to  be  major  licenses,  requiring  highly  trained  and 
experienced  technical  license  reviewers.  We  noted  that  a  significant 
backlog  has  developed  in  the  Licensing  Section,  In  addition  to  the 
inspection  backlog  addressed  above.  We  understand  that  a  hiring  freeze 
has  been  imposed  statewide  except  for  critical  positions.  We  believe 
that  this  technical  position  vacancy  Is  critical  to  the  program,  and  we 
reconnend  that  the  position  be  filled  as  soon  as  possible. 

Staff  Continuity  1s  a  Category  II  Indicator.  The  Program  has  lost  seven 
trained,  experienced,  technical  staff  members  since  the  last  review. 
This  represents  approximately  30  percent  of  the  technical  staff.  One 
senior  license  reviewer  retired,  one  license  reviewer  returned  to 
graduate  school,  one  person  got  married,  and  four  persons  reportedly  left 
the  program  for  higher  salaries.  Based  upon  Information  gathered  during 
cur  reviews  of  other  Agreement  State  Programs,  It  appears  that  your 
Environmental  Specialist  classifications  do  not  compare  favorably  with 
the  "Health  Physics"  type  classifications  found  In  the  Industry  and  other 
Agreement  States.  In  general,  the  Tennessee  salary  ranges  for  the 
technical  staff  are  below  those  salary  ranges  found  in  other  southeastern 
States.  The  starting  salary  Is  more  than  $4,000  below  the  average 
starting  salary  In  all  Region  II  States,  and  the  highest  salary  Is  more 
than  $5,000  below  the  average  highest  salaries  of  all  Region  II  States. 
This  information  was  provided  to  Mr.  Mobley  during  the  review,  and  also 
provided  as  Enclosure  2.  We  reconnend  that  the  Job  classifications  and 
respective  salary  ranges  be  reviewed  and  upgraded  as  needed  to  provide 
better  staff  continuity. 

Enclosure  3  contains  a  sunnary  of  the  staff  assessments  and  comments  that 
were  developed  from  the  other  Indicators  used  for  review  of  the  program. 
Those  coBinents  were  discussed  with  Mr.  Mobley  and  his  staff  during  our 
exit  meeting  with  him.  Mr.  Mobley  was  advised  at  the  tine  that  a 
response  to  the  above  findings  and  the  Enclosure  3  comments  and 
recommendations  would  be  requested  by  this  office. 

An  explanation  of  our  policies  and  practices  for  reviewing  Agreement 
State  programs  is  Included  as  Enclosure  4.  A  copy  of  this  letter  and  the 
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enclosures  are  provided  for  placement  in  the  State  Public  Document  Room 
or  otherwise  to  be  made  available  for  public  information. 

As  Me  discussed,  it  is  Important  for  the  Department  to  Initiate  prompt 
actions  to  update  your  Radiation  Control  Program  regulations,  and  to 
reduce  the  inspection  and  licensing  backlogs.  I  also  urge  that  high 
priority  be  given  to  assure  that  sufficient  staff  Is  available  for  the 
program. 

I  appreciate  the  courtesy  and  cooperation  extended  by  your  staff  to  our 
representatives  during  the  review.  I  am  looking  forward  to  your  connents 
regarding  regulation,  status  of  the  Inspections  program,  staffing  level, 
staff  continuity,  and  your  staff  responses  to  the  Enclosure  3  reconmendatlons. 

Sincerely, 


1 


Enclosures: 

1.  Letter  dated  March  21,  1989 

2.  Salary  Schedule 

3.  Sumnary  of  Assessments  and 

Comments 

4.  Application  of  NRC  Guidelines 


original  signed  by  Carlton  Kammerer 

Carlton  Kaomerer,  Director 

State  Programs 

Office  of  Governmental  and  Public  Affafps 


cc  w/encls:  Distribution 

J.  Taylor,  Executive  Director  DT 

for  Operations,  NRC 
S.  D.  Ebneter,  Regional  Administrator, 

Region  II 
M.  Mobley,  Director,  Division  of 

Radiological  Health 
NRC  Public  Document  Room 
State  Public  Document  Room 
State  Liaison  Officer  EDO  RF 


UBoodruff,  RII 
RTrojanowskI,  RII 


Dlr  RF 

HRO  RF 

SDroggltIs 

SSchwartz 

VMIller 

Tennessee  State  File 
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Commissioner  Rogers 
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^  UNITED  STATES 

NUC-cAR  REGULATORY  COMMISSION 

WASHINGTON,  D.  C.  20SS5 

January  24,  1991 


e%H  2^ 


Hr.  J.  W.  Luna,  Connlssloner 
Department  of  Health  and  Environment 
344  Cordell  Hull  Building 
Nashville,  TN  37203 

Dear  Mr.  Luna: 

This  will  confirm  the  discussion  Mr.  Richard  L.  Woodruff,  Region  II 
Agreement  State  Officer,  Mr.  James  L.  Mllhoan,  Deputy  Regional 
Administrator,  Region  II  and  I  held  with  you,  your  staff,  and 
Mr.  David  Gregory  from  the  Governor's  Office  on  November  29,  1990. 
This  discussion  provided  our  preliminary  comments  concerning  our 
follow-up  review  of  the  Tennessee  Radiation  Control  Program. 

As  a  result  of  our  follow-up  review  of  the  State's  program  and  the 
routine  exchange  of  Information  between  the  Nuclear  Regulatory 
Conmlsslon  (NRC)  and  the  State  of  Tennessee,  the  staff  must  continue  to 
defer  a  finding  of  adequacy  and  compatibility  at  this  time. 

Problems  still  remain  In  three  of  the  Category  I  Indicators  that  were 
brought  to  your  attention  following  our  1989  review:  (1)  Status  and 
Compatibility  of  Regulations;  (2)  Status  of  the  Inspection  Program;  and 
(3)  Inspection  Frequency.  In  addition,  the  status  of  the  Staffing 
Level  Indicator  and  the  Staff  Continuity  Indicator  have  continued  to 
deteriorate  since  the  1989  review.  The  status  of  these  Indicators  and 
our  follow-up  reconmendatlons  are  provided  as  Enclosure  1. 

In  response  to  this  letter,  we  would  like  to  have  your  coninents  on  the 
actions  that  Tennessee  will  take  In  response  to  our  reconmendatlons 
contained  In  Enclosure  1.  The  status  of  the  Indicators  and  our 
reconmendatlons  were  discussed  with  Mr.  Mobley  and  his  staff  during  our 
exit  meeting  with  him.  Mr.  Mobley  was  also  advised  at  the  time  that  a 
response  to  the  above  findings  and  the  Enclosure  1  reconmendatlons 
would  be  requested  by  this  office.  We  reconmend  the  Department  establish 
a  plan  which  specifies  how  and  when  the  program  will  satisfactorily  address 
all  of  our  reconmendatlons.  In  addition,  we  request  that  the  State  provide 
the  NRC  Regional  Office  with  a  quarterly  report  that  depicts:  (1)  status  of 
the  Tennessee  regulations  that  are  needed  for  coin»at1b111ty;  (2)  status  of 
the  vacant  staff  positions  that  are  needed  to  carry  but  program  functions; 
and  (3)  the  status  of  the  Inspection  backlog  by  license  category  and 
Inspection  frequency. 

We  were  encouraged  by  your  positive  conments  that  two  of  the  vacant 
positions  In  the  Division  of  Radiological  Health  will  be  filled  and 
that  the  status  of  the  other  two  vacant  positions  was  also  under 
consideration.  We  were  also  encouraged  by  the  conments  from 
Mr.  Scharber  that  the  Division's  proposal  to  reclassify  and  upgrade  the 
technical  positions  is  being  actively  pursued.  We  believe  these 
actions  are  needed  and  this  office  will  give  priority  to  the  acceptance 
of  Tennessee  applicants  In  our  training  courses  to  help  new  personnel 
to  become  proficient  In  Health  Physics  and  regulatory  practices. 
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An  explanation  of  our  policies  and  practices  for  reviewing  Agreement  State 
programs  is  Included  as  Enclosure  2.  Also  for  your  infomation,  a  copy  of 
our  1989  review  comments  is  enclosed  as  Enclosure  3.  A  copy  of  this  letter 
and  the  enclosures  are  provided  for  placement  in  the  State  Public  Document 
Room  or  otherwise  to  be  made  available  for  public  infomation. 

I  appreciate  the  courtesy  and  cooperation  extended  by  your  staff  to  us  during 
the  review.  I  am  looking  forward  to  your  connents  regarding  our 
recommendations  on  regulations,  status  of  the  inspection  program,  staffing 
level,  staff  continuity  and  inspection  frequency. 


Sincerely, 


■Iton  Kasmerer,  Director 
State  Programs 
Office  of  Governmental  and  Public  Affairs 


Enclosures: 

1.  Summary  of  Assessments  and 

Conments 

2.  Application  of  NRC  Guidelines 

3.  Letter  dated  March  20,  1990 

cc  w/encls: 

J.  Taylor,  Executive  Director 

for  Operations,  NRC 
S.  D.  Ebneter,  Regional  Administrator, 

Region  II 
David  Gregory,  Governor's  Office 

State  of  Tennessee 
M.  Mobley,  Director,  Division  of 

Radiological  Health 
NRC  Public  Document  Room 
State  Public  Document  Room 
State  Liaison  Officer 
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NUCLEAR  REGULATORY  COMMISSION 

MASHINCTON.  O  C.  20555 

March  6,   1992 
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Mr.  J.  W.  Luna,  Coimlss loner 
Department  of  Environment  and  Conservation 
344  Cordell  Hull  Building 
Nashville,  TN  37203 

Dear  Mr.  Luna: 

This  letter  is  to  confirm  the  discussion  Hr.  Richard  L.  Woodruff,  Regional 
State  Agreements  Officer,  and  Mr.  Richard  L.  Blanton,  Office  of  State 
Programs  held  on  December  12,  1991,  with  Messrs.  Wayne  K.  Scharber,  and 
Michael  H.  Mobley  and  subsequent  conversations  following  our  review  and 
evaluation  of  the  Tennessee  radiation  control  program. 

As  a  result  of  our  review  and  the  routine  exchange  of  information  between  the 
Nuclear  Regulatory  Commission  (NRC)  and  the  Tennessee  Division  of  Radiological 
Health  (DRH),  we  are  unable  to  find  that  the  Tennessee  program  for  regulating 
agreement  materials  is  adequate  to  protect  the  public  health  or  that  it  is 
compatible  with  the  regulatory  programs  of  the  NRC.  This  Is  based  upon 
significant  problems  that  were  found  in  two  Category  I  indicators  as  discussed 
below  and  in  Enclosure  2.  An  explanation  of  our  policies  and  practices  for 
reviewing  Agreement  State  programs  Is  Included  as  Enclosure  1. 

The  status  and  compatibility  of  regulations  is  a  Category  I  Indicator.  For 
those  regulations  adopted  by  NRC  which  are  deemed  to  be  a  natter  of  strict 
compatibility,  the  State  regulations  should  be  amended  to  conform  as  soon  as 
practicable,  but  no  later  than  three  years.  Although  ORH  has  made  some 
progress  in  adopting  regulations  since  our  1989  review,  regulations  equivalent 
to  those  in  10  CFR  Part  39,  "Licenses  and  Safety  Requirements  for  Well 
Logging,"  have  not  been  adopted.  These  and  other  regulations  which  will  need 
to  be  adopted  are  further  discussed  In  Enclosure  2,  comment  number  1. 

The  status  of  the  inspection  program  is  also  a  Category  I  Indicator.  ORH 
continues  to  experience  an  Inspection  backlog.  At  the  time  of  the  review, 
this  backlog  numbered  130  licenses,  and  the  number  of  high  priority  licenses 
overdue  increased  from  2  to  39.  Some  of  these  are  overdue  bv  more  than  three 
years.  This  indicator  Is  discussed  further  under  Enclosure  2,  coanent  number 
2. 

We  believe  that  the  above  backlog  developed  In  part  because  the  DRH  continues 
to  lose  trained  personnel.  We  note  In  this  regard  that  the  'reclassification 
package'  proposed  by  the  DRH  following  our  last  rtvltw  has  not  been  acted  upon 
at  the  Departmental  level.  We  understand  that  >  review  of  the  package  was 
favorable,  and  we  are  Interested  In  having  your  projections  on  the  further 
processing  of  the  proposal. 


J.  W.  Luna 
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Tenn<>ssee  has  one  of  the  nore  experienced  and  capable  Program  Directors  among 
the  Agreement  States.  Mr.  Hobley  was  elected  by  his  peers  as  Chalman  of  the 
Conference  of  Radiation  Control  Program  Directors,  Inc.  (CRCPO).  and  he  Is 
also  Tennessee's  representative  to  the  Southeast  Low-Level  Waste  Compact.  We 
believe  that  given  the  appropriate  resources  (approval  of  the  reclassification 
package  referenced  above),  Mr.  Mobley  has  the  expertise  to  establish  the 
State's  Radiation  Control  Program  coomensurate  with  our  criteria  which  could 
allow  us  to  render  a  finding  of  adequacy  and  compatibility  soon  thereafter. 

We  are  concerned  because  the  problems  Identified  are  serious  and  appear  to  be 
growing  worse.  In  the  extreme,  a  continuation  of  this  trend  could  force  the 
NRC  to  initiate  action  to  suspend  or  terminate  the  agreement  and  reassert  the 
licensing  and  regulatory  authority  vested  In  It  under  the  Atomic  Energy  Act  of 
1954,  as  amended. 

Enclosure  2  Is  a  summary  of  the  review  findings  which  were  discussed  with 
Mr.  Bunting,  and  Mr.  Mobley  and  his  staff  during  our  exit  meeting  on 
December  13,  1991.  As  was  noted  at  the  time,  specific  responses  to  the  above 
findings  and  the  Enclosure  2  comments  and  recommendations  are  requested. 

As  discussed.  It  Is  Important  for  the  ORH  to  continue  to  update  your  radiation 
control  regulations,  and  to  reduce  the  Inspection  backlogs.  We  also  urge  that 
every  effort  be  made  to  reduce  the  loss  of  experienced  staff  and  to  provide 
adequate  support  for  the  agreement  materials  program. 

As  a  separate  matter,  DRH  has  recently  notified  a  number  of  NRC  licensees, 
including  federal  government  agencies,  that  they  must  have  a  Tennessee 
Radioactive  Materials  License  In  order  to  ship  Low  Level  Radioactive  Waste 
Into  Tennessee  for  processing.  This  matter  Is  being  reviewed  by  NRC  staff  as 
to  whether  It  Is  compatible  with  the  agreement  between  NRC  and  the  State  of 
Tennessee,  and  Section  274b.  of  the  Atomic  Energy  Act  of  19S4,  as  amended.  We 
plan  to  consult  further  with  your  staff  on  this  Issue  and  we  will  advise  you 
of  the  results  of  the  review. 

In  accordance  with  NRC  practice,  a  copy  of  this  letter  and  the  enclosures  are 
provided  for  placement  In  the  State  Public  Document  Room  or  otherwise  to  be 
made  available  for  public  examination. 
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We  appreciate  the  courtesy  and  cooperation  extended  b>  your  staff  to 
Mr.  Woodruff  and  Mr.  Blanton  during  the  review. 


Sincerely, 


'^A*>vynMX^ — 


fton  Kaimerer,  Director 
Office  of  State  Programs 


Enclosures: 
As  stated 


cc  w/encls: 

Wayne  K.  Scharber,  Assistant  Commissioner 

Department  of  Environment  and  Conservation 

Bureau  of  Environment 
Kenneth  W.  Bunting,  Administrator 

Land  and  Radiation  Programs  Administration 

Bureau  of  Environment 
Michael  H.  Mobley,  Director 

Division  of  Radiological  Health 

Bureau  of  Environment 
J.  Taylor,  Executive  Director  for 

Operations,  NRC 
S.  Ebneter,  Regional  Administrator, 

Region  II,  NRC 
NRC  Public  Document  Room 
State  Public  Document  Room 

bcc:  The  Chairman 

Commissioner  Rogers 
Commissioner  Curtiss 
Commissioner  Remick 
Commissioner  de  Planque 
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INSERT  FOR  THE  RECORD 

HOUSE  SUBCOMMIHEE  ON  ENVIRONMENT,  ENERGY  AND  NATURAL  RESOURCES  HEARING 

ON  THE  NRC  AGREEMENT  STATES  PROGRAM 

AUGUST  2,  1993 

Insert  for  pace  98.  line  2279 

There  is  ample  evidence  to  indicate  the  overall  effectiveness  of  NRC  and  State 
programs  to  provide  an  acceptable  level  of  protection  for  the  public  health 
and  safety  from  the  risks  inherent  in  the  use  of  nuclear  materials. 
Nevertheless,  we  do  not  regard  errors  that  result  in  patient  harm  in  the  use 
of  these  materials  to  be  "acceptable,"  and  we  will  take  appropriate 
enforcement  action  when  this  occurs.  We  have  already  made  improvements  in  our 
regulatory  oversight  designed  to  reduce  levels  of  risk  still  further. 

In  the  area  of  radiation  therapy,  it  is  important  to  place  misadministrations 
in  perspective.  While  exact  data  is  not  available  on  the  incidence  of  harmful 
misadministrations,  it  seems  to  be  on  the  order  of  one  harmful 
misadministration  in  every  several  hundred  thousand  treatments.  By  contrast, 
the  NRC's  Visiting  Medical  Fellow  has  estimated  (see  attached  memoranda)  that 
the  risks  involved  in  receiving  radiation  treatment,  even  when  correctly 
administered,  such  that  one  in  a  hundred  patients  may  die  from  the  radiation 
administered  or  intended  by  the  physician  rather  than  the  underlying  disease. 
Thus  the  risk  of  harm  from  a  misadministration  appears  to  be  a  very  small 
fraction  of  the  risk  of  being  harmed  by  correctly  administered  radiation.  It 
must  also  be  borne  in  mind  that  radiation  treatment,  like  surgery  and 
chemotherapy,  has  inherent  dangers,  but  that  these  risks  are  taken  because 
without  treatment,  the  underlying  disease  --  cancer  —  would  in  most  cases  be 
fatal . 

Another  evidence  of  overall  effectiveness  can  be  found  in  the  industrial  use 
of  radioisotopes  to  conduct  radiography  of  metal  pipes,  castings,  etc.,  an 
activity  extensively  used  under  NRC  and  State  regulation.  Radiation  exposure 
data  have  been  reported  and  recorded  for  more  than  20  years,  with  radiation 
overexposure  events  analyzed  carefully  for  causes  and  possible  corrective 
measures  such  as  requirements  for  better  equipment,  alarming  dosimeters  for 
the  workers,  or  even  professional  certification  for  the  workers.  These  are 
workers  in  a  heavy  industry  environment,  foundries,  plant  construction, 
shipbuilding,  etc.  where  current  workplace  risks  are  on  the  order  of  one 
chance  in  25  per  year  for  an  accidental  lost  workday  case  and  one  chance  in 
ten  thousand  per  year  for  fatal  accidents.  We  have  recorded  radiation 
exposure  data  for  NRC  licensed  radiographers  for  many  years.  During  those 
years,  radiation  overexposures,  which  can  be  compared  to  lost  workday  case 
accidents,  pose  a  risk  to  radiographers  of  one  chance  in  3000  per  year. 
During  this  data  reporting  time,  there  have  been  no  reported  occurrences  of 
on-the-job  radiation  exposure  fatalities,  although  we  know  of  one  death  in  an 
instance  where  an  unauthorized  individual  removed  a  bare  radiation  source,  and 
by  holding  it  close  to  his  body,  suffered  fatal  radiation  burns. 

Still  a  third  evidence  of  adequate  protection  by  the  NRC  and  State  regulatory 
programs  for  materials  comes  from  emissions  of  radioisotopes  to  the  air.  In 
regulations  proposed  in  1989  for  air  emissions  based  on  the  Clean  Air  Act,  the 
EPA  set  emissions  goals  such  that  the  maximally  exposed  individual  near  any 
NRC  or  State  licensed  radioactive  materials  activity  would  not  suffer  more 
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than  10  mrem/yr.  A  radiation  exposure  level  of  10  mrem/yr  over  a  70  year 
lifetime  can  be  associated  with  an  incremental  risk  of  cancer  of  one  chance  in 
ten  thousand.  As  you  know,  EPA  and  NRC  have  in  the  past  disagreed  as  to  the 
necessity  of  adopting  a  fixed  10  mrem/yr  standard.  For  the  moment,  however, 
that  disagreement  is  beside  the  point.  What  is  relevant  is  that  EPA's  own 
survey  of  emissions  from  367  NRC  and  Agreement  State  licensees  found  none 
exceeding  10  mrem/yr  and  all  but  seven  below  1  mrem/yr. 

All  these  examples  taken  together,  and  our  continuous  monitoring  of  the 
technical  and  administrative  aspects  of  the  States'  programs,  constitute  ample 
evidence  to  indicate  overall  effectiveness  of  NRC  and  State  programs  to 
protect  the  public  health  and  safety.  Nevertheless,  we  recognize  that  there 
have  been  instances  where  program  failures  have  occurred  and  our  continued 
vigilance  is  necessary. 
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UNITED  STATES 
NUCLEAR  REGULATORY  COMMISSION 

WASMINOTON.  0.  C.  M8S9 

February  1.  1993 

MEMORANDUH  FOR:   John  E.  Glenn,  Chief 

Medical,  Academic,  and  Connerclal 
Use  Safety  Branch,  IHNS 

FROH:  Myron  Pollycove,  M.O. 

Visiting  Medical  Fellow 

SUBJECT:        RELATIVE  RISKS  OF  RADIATION  THERAPY,  GENERAL 
ANESTHESIA.  SURGERY,  AND  CHEMOTHERAPY 

This  memorandum  addresses  one  of  Commissioner  de  Planque's  generic  questions 
that  were  distributed  to  us:  'Does  staff  have  data  on  the  relative  patient 
risks  of  radiation  therapy  versus  general  anesthesia  and  surgery  or 
chemotherapy?  (also  versus  doing  nothing?)* 

The  response  to  this  question  encompasses  mortality  and  aurbldlty  (significant 
complication)  rates  for  surgery  and  radiation  that  vary  widely,  not  only  for 
different  malignancies,  but  also  for  different  stages  (degrees  of  progression 
and  spread)  of  each  malignancy.  The  table  of  relative  risks  Includes  five 
common  malignancies  that  respond  relatively  well  to  therapy:  Prostate, 
Cervix,  Colon-Rectum,  Hodgkin's  Disease,  and  Thyroid.  Two  other  conmon 
malignancies  are  omitted  because  of  poor  response  to  therapy  (lung  cancer)  and 
the  frequent  combined  use  of  two  or  a11  three  therapeutic  modalities  (breast 
cancer).  When  malignancies  have  become  widely  disseminated  and  there  is 
little  hope  of  cure,  these  therapeutic  modalities  are  frequently  employed  in  a 
palliative  manner  to  alleviate  morbidity  that  is  dysfunctional  and/or 
intensely  painful  In  order  to  provide  a  relatively  sympton-free  meaningful 
extension  of  life. 

Comparison  of  data  In  the  attached  table  of  mortality  and  morbidity  rates  for 
surgery  shows  that  these  rates  vary  widely  from  1-230  and  10-200  times 
greater,  respectively,  than  the  corresponding  100/10^  and  300-500/10  rates 
for  general  anesthesia.  The  preliminary  diagnostic  procedure  of  surgical 
staging  needed  for  radiation  therapy  of  Hodgkin's  Disease  has  mortality  and 
morbidity  rates  approximately  equal  to  those  Incurred  by  the  radiation 
therapy.  Since  they  are  necessarily  combined,  the  resultant  mortality  and 
morbidity  rates  for  Hodgkin's  Disease  are  comparable  to  other  surgical 
procedures  with  mortality  and  morbidity  rates  2,000-40,000  times  greater  than 
those  produced  by  radiation  ■isadministratlons,  -0.6/10*  and  <30/10*, 
respectively. 

The  chemotherapy  mortality  rate  of  600/10*  (0.6X)  includes  the  acute  and 
subacute  consequences  that  result  in  death,  but  not  the  chronic  consequences 
of  immune  depression  that  lead  to  delayed  fatal  Infections.  The  mortality  and 
morbidity  rates  of  chemotherapy  are  more  than  one  thousand  and  three  thousand 
times  greater  than  the  corresponding  rates  for  radiation  mlsadmlnistratlon. 
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The  overall  nortallty  and  mrbldlty  ratas  for  radiation  thirapy  are 
approximately  IX  and  lOX  *  ,  respectively.  These  rates  are  approximately 
2000  times  greater  than  the  corresponding  rates  for  radiation 
mlsadmlnistratlon.  These  rates  for  radiation  therapy  are  not  due  to  Judgmental 
errors,  whose  Iom  frequency  do  not  significantly  alter  these  rates,  but  are 
the  results  of  correctly  delivered  radiation  doses  prescribed  so  as  to  achieve 
the  lowest  mortality  and  morbidity  consistent  with  the  highest  cure  rate.  The 
mortality  rate  of  these  nallgnancles,  if  untreated,  is  greater  than  95,000/10 
(9SX)  within  5  years. 

Though  the  best  readily  available  nortallty  and  morbidity  data  Is  approximate 
and  varies  widely  for  different  stages  of  each  malignancy,  yet  the  accuracy  of 
the  data  is  sufficient  to  convey  adequately  the  correct  relative  orders  of 
magnitude  involved  in  the  risk  comparisons  of  radiation  mlsadmlnistrations 
with  radiation,  surgery,  and  chemotherapy  In  the  treatment  of  five  common 
malignancies  of  and  with  lack  of  therapy. 


My<bnl  Pol  lycovdo*'!*' 
NedfCal  Visiting  Fellow 


cc:  R.  Bernero,  NMSS 
R.  Cunningham,  NHSS 
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Relative  Risks  of  Oncologic  Therapeutic  Modalities 


Malignancy 

Prostatic  Cancer 


Cervical  Cancer 
(Uterus) 


Colorectal  Cancer 


Hodgkin's  Disease 


Thyroid  Cancer 


Modality 

Anesthesia 


Mortality/1 0* 


100' 


Surgery 
Chemotherapy 
Radiation 
Mi sadmini strati on 


l.OOOf 

>600' 

70' 


.0.6' 


Surgery      2,300-23,000* 

Chemotherapy        >600 

Radiation         -1,000^ 


Misadministration 


.0.6' 


Surgery'  1.600-16.000* 
Chemotherapy  >600' 
Radiation  l.OOO' 

Hisadministration     -0.6* 


Surgical  Staging 
Chemotherapy 
Radiation 
Hisadministration 


700* 
>600' 
1,000'  , 
-0.6* 


Surgery*        100-2,800* 

(thyroidectomy) 
Radiation  (l"^) 


Misadministrations 


'.* 


Morbidity/ 10' 


300-500' 


-  100,000* 

-  100,000* 
-  50.000' 

<30' 


-  60,000* 
-  100,000* 
3, 000-15, 000*-' 
<30* 


27,000* 

-  100,000* 

10,000* 

<30* 


16,000* 

-  100.000* 

15.000* 

<30* 


9,000* 
(Athyroid) 
-  2.000*'' 
«10' 


References: 

1.  Therapeutic  Decision  Making:  A  Cost-Benefit  Analysis.  Pauker.SG,  and 
Kassirer.JP  New  Eng  J  of  Med  293:229-234,  1975 

2.  Joint  Comission  for  Accreditation  of  Health  Organizations,  Division  of 
Outcomes,  Research,  and  Development.  Tentative  data  indicates  that  the 
rate  of  complications  following  general  anesthesia  is  "a  few  tenths  of  a 
percent,*  perhaps  0.3-0. 5X. 

3.  Treatment  of  Early  Prostatic  Cancer.  Chodak.G  Acta  Oncologica  30:243- 
245.  1991. 

4.  Cancer-Principles  and  Practice  of  Oncology.  DeV1ta,Jr.  VT,  Hellman,S, 
and  Rosenberg, SA  JB  Lippincott  Co.,  Philadelphia,  PA  1982 
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5.  Drug-Related  Deaths  Among  Hedlcal  Inpatients.  Porter, J  and  Jlck.H 
JAMA  237:879-881,  1977 

6.  U.S.  NRC:  Ml sadmlnl strati on  and  Abnormal  Occurrence  Data. 
Radiation  R_  procedures  1960-1992  Incl.  -  ZXlo'/yr  X  33yr  -  6.6X10  * 
National  nilsadmlnlstratlon  deaths  -  -  3XNRC  Deaths  -  3X  [34-10 
(Riverside)]  -39  ^       . 
Misadmlnlstratlon  mortality  rate  -  39/6.6X10*  -  0.6/10' 
Misadmlnlstratlon  sealed  source  morbidity  rate  <  misadmlnlstratlon  rate 
-  3/10*,  I.e.,  <  30/10^ 

Misadmlnlstratlon  unsealed  source  morbidity  rate  «  misadmlnlstratlon 
rate  -  1/10*'  I.e.,  «  lO/lo' 

7.  Personal  Communication  of  David  J.  F1ynn,  M.O.,  Professor  Radiation 
Oncology,  Harvard  and  Boston  U.  Schools  of  Medicine,  US  NRC  Consultant 
and  ACHUI  member:  Significant  (moderate  to  severe)  post  radiation  therapy 
complication  occurrence  rate  is  approximately  lOX.  Approximately  one- 
tenth  of  these  complications  lead  to  death.  Due  to  biologic  variability, 
this  mortality  rate  of  IX  occurs  following  correctly  prescribed  and 
delivered  radiation  doses.  The  prescribed  dose  is  optimized  to  achieve 
the  lowest  morbidity  and  mortality  results  In  the  face  of  a  more  than  95% 
mortality  of  untreated  malignancy  within  5  years,  and  for  palliation  of 
Incapacitating  dysfunction  of  incurable  widespread  malignancy. 

8.  Personal  Data  of  Myron  Pollycove,  M.D. 
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UNITED  STATES 
NUCLEAR  REGULATORY  COMMISSION 

WAtMINOTON.  0.  C.  20S86 


Narch  8.  1993 


NEHORANDUM  FOR:   John  E.  Glenn.  Chief 

Nedlcal,  Academic,  and  Comerclal 
Use  Safety  Branch.  IMNS 

FROM:         Myron  Pollycove.  M.D. 
Visiting  Medical  Fellow 

SUBJECT:        RATE  OF  RADIOTHERAPY  MISAOMINISTRATION 


Pending  future  receipt  of  better  data  concerning  the  annual  rate 

of  radiotherapy  nisadnlnlstratlons  occurring  with  use  of  byproduct  material, 

a  current  estimate  of  the  annual  rate  of  radiotherapy  misadmlnlstratlon  Is 

enclosed. 

These  rates  are  based  upon  1)  total  administrations  received  from  the  American 
College  of  Radiology  and  Radiopharmaceutical  Manufacturers  and  Distributors, 
and  2)  misadmlnlstratlons  obtained  by  tripling  the  number  of 
misadministratlons  disclosed  In  the  21  NRC  states  with  slightly  than  one-third 
of  the  population  of  the  United  States.  NRC  states  population/US  population 
-  86.56  X  lO'  /  248.71  X  10*  -  0.348.  1/0.348  -  2.87. 

Though  this  data  Is  approximate.  It  Is  Improbable  that  It  Is  In  error  by  more 

than  200X.  ^    * 

misadmlnl] 


than  200X.  A  200X  error*  would  triple  the  total  and  serious 

istratlons  rates  to  7.8  X  10*  and  6.9  X  10'',  respectively 


«<IU^ 


MyrQ(iB6llycove. 
Visiting  Medical  Fellow 


Enclosure:  As  stated 


*  Hypothetical  example:  A  200X  error  could  be  obtained  by  doubling  the 
misadmlnlstratlons  (only  half  reported  and  detected)  and  reducing 
patient  procedures  to  two-thirds  (SOX  overestlmatJon  by  ACR  and 
Radiopharmaceutical  Suppliers).  Corrected  rate  R  -  R  X  2f2/3  -3R 
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ANNUAL  RATE  OF  SEALED  AM)  UNSEALED  SOURCE  RADIOTHERAPY  NISAONINISTRATION 


The  following  Infornatlon  ms  obtalntd  from  David  F.  Flynn.  M.D.,  Radiation 
Oncologist  aeiiber  of  th«  ACHUI  and  of  the  American  College  of  Radiology: 
Manpower  Coonlttee,  Patterns  of  Care  Study,  and  Conmlsslon  on  Human  Resources. 

1992 

1,100.000  new  cases  of  cancer 

49. 6X  treated  with  radiotherapy 

545,600  patients  (1.1X10*  X0.49)  treated  with  radiotherapy 

Brachy therapy        30,000 

Teletherapy         100,600  -  average  of  22  administrations  each. 

Linear  Accel eratoriL   415.000 

545.600  Patient  Procedures 

Annual  National  of  Staltd  Source  lUdl other apy  Procedures 
Brachytherapy  and  Teletherapy  ■  30,000  -f  100,600  -  130,600 
Brachytherapy:  -10  alsadalnlstratlons/yr.   1-2  have  serious  consequences. 
Teletherapy:   -30  m1sada1n1strat1ons/yr.   -  3  have  serious  consequences. 
Total:   -40  alsadalnlstratlons/yr   4-5  serious  -lOX  of  total. 

Annual  Sealed  Source  Nlsadalnl strati on  Rate 

Brachytherapy  and  Teletherapy  -  40/130,600  -  3.1  per  10  Patient  Procedures 

Annual  Sealed  Source  Serious  Nisadalnlstration  Rate 

Brachytherapy  and  Teletherapy  -  4/130,600  -  3.1  per  10  Patient  Procedures 


Data  obtained  by  the  NRC  froa  Radlopharaaceutical  Manufacturers  and 
Distributors. 

Annual  National  of  Unsealed  Source  Radiotherapy  Procedures 

Radiolodine  ("^I)  -  40,000 

Radioiodine:  -  4  aisadainistrations/yr.   -  0  have  serious  consequences. 

Annual  Unsealed  Source  HI sidalnl strati on  Rate  -  4/40,000  -  1.0  per  10*  Patient 
Annual  Unsealed  Source  Serious  Nisadalnlstration  Rate  -  0        Procedures 


Annual  Sealed  end  Unsealed  Source  Radiotherapy  Procedures  -  170,600. 
Annual  SeaHM  end  Unseeletf  Source  Radiotherapy  Hisadainlstratlons 

-  40  4  4  -  M  - 

Annual  Radlatfon  NIsaMnlstratlon  Rate  Sealed  and  Unsealed  Sources 

-  44/170,600  -  2.6  per  10*  Patient  Procedures 

Annual  Serious  Nisadalnlstration  Rate  Sealed  and  Unsealed  Sources 
Nuclear  Medicine  and  Radiation  Oncology  -  4/140,600  -  2.3  per  10*  Patient 

Procedures 
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UNITED  STATES 
NUCLEAR  REGULATORY  COMMISSION 

WASHINGTON.  D.  C.  20SBS 


April  19,  1993 

MEMORANDUM  FOR:   John  E.  Glenn.  Chief 

Medical,  Academic,  and  Commercial 
Use  Safety  Branch,  IMNS 

FROM:  Myron  Pollycove,  M.D. 

Visiting  Medical  Fellow 

SUBJECT:        ANNUAL  RADIOTHERAPY  PROCEDURES 

In  order  to  Identify  the  sources  of  the  Information  obtained  from 

Daniel  F.  Flynn,  M.D.,  Radiation  Oncologist  member  of  the  ACMUI,  I  spoke  with 

Jean  Owen.  Ph.D..  Patterns  of  Care  Study,  American  College  of  RadiolSgy  (JcR) 

L';p°i:rprH<If  '^  ^^'l^^^^M    "f°r"»!j»"  a^^en  by  Dr.  Flynn  and  subm?uld  n  ^' 
Rate  of  Radiotherapy  Misadministration  memorandum  of  March  8  1993  is 
consistent  with  the  1989  national  survey  data  she  authored  and  published 
^l^kr^VL   International  Journal  of  Radiation  Oncology.  Biology,  and  Physics 
24:983-86.  The  1989  data  includes  the  following:  fnysics 

ACR  Survey  -  492,120  radiotherapy  procedures  for  cancer 

American  Cancer  Society  -  1.010,000  new  patients  with  cancer 

Fraction  of  cancer  patients  receiving  radiotherapy-  492.120/1.010.000-  0.487 

The  American  Cancer  Society  estimate  for  1992  is  1.130.000  new  patients  with 
cancer.  Assuming  the  fraction  receiving  radiotherapy  Remains  constant  as  it 
has  been  for  niany  years,  then  for  1992  the  number  of  patients  treatid  with 
I??h°tK'lS{  :o^*°I/  1.130.000  -  550.310.  This  number  is  in  good  agreement 
with  the  545.600  patients  listed  In  the  March  8,  memorandum.      ^S'-eenieni 

Fractionation  of  these  procedures  Into  Brachytherapy,  Teletherapy  and  Linear 
Accelerator  R^is  less  exact,  for  this  data  was  not  included  in  the  ACR 

thlH;  i\i.^T   ^?^»T5'^„"'*'J!'"'^^r'  *'"*  ""  ''«"«'■  estimate  is  available 
than  Or.  F  ynn's.  I  told  Dr.  Owen  that  we  were  trying  to  extract  the 

Slff ^m   !?  1^2?  °r  procedure  from  HCFA  data  on  Medicare  billing  and  NCHS 
data  on  hospital  discharge  diagnoses.  If  something  useful  does  emerge,  we 
would  be  pleased  to  transmit  it  to  her.  emerge,  we 


Myi^Pollycove,  M.D. 
Visiting  Medical  Fellow 
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fOeck*<No.SO-4«2l 

Kanaaa  Oat  and  Elactric  Co.;  Kanaaa 
City  Power  and  Light  Co.;  Kanaaa 
Elactrle  Power  Cooperative,  Inc.; 
Environmental  AaaaaamenI  and 
Rndlng  o(  No  Significant  Impact 

The  U.S.  Nuclear  Regulntorj- 
Commission  (the  Commisaion)  is 
considering  issuance  of  a  scheduler 
exemption  from  the  requirements  of 
Appendix  E  to  10  CFR  Part  50  lo  the 
Kansas  Gas  and  Electric  Company. 
Kansas  City  Power  &  Light  Company, 
and  Knnsas  Electric  Power  Cooperative. 
Inc.  (the  licensee),  for  the  Wolf  Creeh 
Generating  Station  located  at  the 
licensee's  site  in  Coffey  County.  Kansas 
The  exemption  was  requested  by  the 
licensee  by  letter  dated  March  20. 1986. 

Eoviroamental  Assessment 

Identification  of  Proposed  Action 

The  exemption  will  permit  the 
licensee  lo  defer  the  1986  emergency 
plan  exercise  for  as  long  as  two  months 
to  a  time  period  between  [anuary  1  and 
February  28. 1987. 

Section  IV.F.2  of  10  CFR  Part  50. 
Appendix  E.  requires  that  the  licensee 
exercise  its  emergency  plan  annually. 
The  Wolf  Creek  emergency  plan  was 
previously  exercised  in  November  1965 
with  stale  and  local  govemmen! 
participation. 

The  need  for  this  exemption  has 
arisen  due  to  the  rescheduling  of  the 
Wolf  Creek  refueling  outage  from  Spring 
1987  to  October-November  1986  due  to 
operation  at  a  higher  than  anticipated 
capacity  factor  during  the  plant's  first 
operating  cycle. 

Key  utility  personnel  who  are  needed 
for  tile  planning  and  conduct  of  the 
emergency  plan  exercise  are  also 
signiHcantly  involved  in  the  planning 
and  conduct  of  the  refueling  outage. 
Therefore,  the  licensee  has  requested  a 
one-time  exemption  to  permit  the 
deferral  of  the  1986  exercise  for  up  to 
two  months. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  lo 
permit  the  licensee  to  complete  the 
rescheduled  refueling  outage  on 
schedule  and  return  the  unit  lo  power 
operation. 

Environmental  Impact  of  the  Proposed 

Action 

The  proposed  exemption  is  schedular 
only.  II  does  not  involve  any  change  to 
the  emergency  organization  and  plan 
that  are  in  place  at  Wolf  Creek. 
Therefore,  the  proposed  exemption  does 
not  involve  a  significant  environmental 
impact. 


Alternative  to  the  Proposed  Action 

Because  the  staff  has  concluded  that 
there  is  no  significant  impact  associated 
with  the  proposed  exemption,  any 
alternative  lo  the  exemption  will  have 
either  no  environmental  impact  or 
greater  environmental  Impact. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
reaourcea  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Statement  Related  to  the 
Operation  of  Wolf  Creek  Ceneroling 
Station  Unit  1. "  dated  June  1982. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  thai  supports  the  proposed 
exemption.  The  NRC  staff  did  not 
cousult  other  agencies  or  persons. 

Hodiiig  of  No  Significant  Impact 

The  Commission  has  determined  not 
lo  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  environmental 
assessment,  we  conclude  that  thb 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  details  with  respect  lo  this  action. 
see  the  request  for  exemption  dated 
March  20. 1986,  which  is  available  for 
public  inspection  al  the  Commission's 
Public  Document  Room.  1717  H  Street. 
NW..  Washington.  DC  and  at  the 
William  Allen  While  Library.  Emporia 
State  University.  Emporia.  Kansas,  and 
al  the  Washburn  University  School  of 
Law  Library,  Topeka,  Kansas. 

Dated  at  Bethesda.  Maryland,  (his  8th  day 
of  November  1966. 

For  the  Nuclear  Regulatory  Commission. 
B.|.  Ymanlllnodi 

Director.  PWR  Project  Direclomie  No.  4, 
Division  of  PWR  Ucensing-A.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc  66-2SeSa  Tiled  11-12-M:  6:45  am) 
■nan  eooc  ma-ei-«i 


Evilutfon  of  AgrMfliant  State 
Radtotten  Control  Programa:  Propoaad 
Qanaral  Statamant  of  Policy 


:  Nuclear  Regulatory 
Commission. 

ACnose  Proposed  revision  to  general 
statement  of  policy. 


T:  The  Nuclear  Regulatory 
Commission  proposes  to  revise  its 
general  statement  of  policy.  "Guidelines 
for  NRC  Review  of  A^ement  Slate 
Radiation  Control  Prosrams."  December 
4, 1981.  The  proposed  revision  to  the 
Guidelines  which  was  prepared  by  the 
NRC  staff  incorporate  minor  changes  to 


the  inlroduclion.  the  indicators  and  the 
guidelines  for  acceptable  practice  by 
Agreement  States.  The  slatemeni  of 
policy  informs  the  public  of  the 
indicators  and  guidelines  which  the 
Commission  uses  in  reviewing 
Agreement  Stale  radiation  control 
programs.  The  Commission  believes  that 
the  revisions  are  needed  and  is 
requesting  comments  on  them.  The 
Commission  is  also  requesting  comment 
on  the  feasibility  of  developing  a  set  of 
objective  performance  indicitors  for 
various  materials  licensees. 
OATI:  Comments  are  due  on  or  before 
lenuary  12. 1987. 

AOOMtau:  Written  comments  may  be 
submitted  to  the  Rules  and  Procedures 
Branch.  Division  of  Rules  and  Records. 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commisaicn.  Washington. 
DC  20555.  Comments  may  also  be 
delivered  to  Room  4000.  Maryland 
National  Bank  Building.  Bethesda. 
Maryland  from  8:15  a.m.  lo  5.00  p.m. 
Monday  through  Friday.  Copies  of 
comments  received  may  be  examined  al 
the  NRC  Public  Document  Room.  1717  H 
Street.  NW..  Washington.  DC. 
rOR  njHTMCR  infohmatiom  comtacr 
Donald  A.  Nussbaumer.  Office  of  Stale 
Programs.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Telephone;  301-492-7787. 
SUPPl.ElilEMTAirv  iNFOmSAllON:  Section 
274  of  the  Atomic  Energy  Act  of  1954.  as 
amended.  (Act)  was  enacted  in  1959  to 
provide  a  statutory  means  by  which  the 
NRC  (then  the  AEC)  could  transfer  to 
the  Slates  part  of  its  regulatory 
authority.  The  mechanism  for  the 
transfer  of  the  Commission's  regulatory 
authority  is  by  an  agreement  between 
the  Governor  of  a  Stale  and  the 
Commission.  Thus  far.  28  States  have 
entered  into  such  agreements.' 

Before  entering  into  an  agreement,  the 
NRC  is  required  lo  make  a  finding  thai 
the  State's  radiation  control  program  is 
adequate  lo  protect  the  public  health 
and  safety  and  is  compatible  with  the 
Commission's  program.  Section  274j(l) 
of  the  Act  requires  the  NRC  to 
periodically  review  such  agreements 
and  actions  taken  by  the  Stales  under 
the  agreements  lo  insure  compliance 
with  the  provisions  of  section  274  of  the 
Act.  The  purpose  of  the  policy  statement 
is  to  establish  the  methods  and 
guidelines  the  Commission  will  use  in 


■  AlatMRU.  Arizona.  Ariuiuat.  Caltfomla. 
Colorado.  Florida  Georgia.  Idaho.  Iowa.  Kantaa. 
Kenluclcy.  L.oul«lana.  Maryland.  MiMitalppL 
Nebraaka.  Nevada.  New  Hampahlrc.  New  Mexico. 
New  York.  North  Carolina.  North  Dakota.  Onfon. 
Rhode  Island.  South  Carolina.  Tenncaacc.  Texaa. 
Utah,  and  Waahln|ton. 
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conducting  the  periodic  reviews.  Section 
274j[l)  of  the  Act  also  provides  that  the 
NRC  may  terminate  an  agreement  with 
a  State  if  the  Commission  Hnds  that 
such  termination  is  necessary  to  protect 
the  public  health  and  safety  or  the  State 
has  not  complied  with  one  or  more  of 
the  requirements  of  section  274.  Under 
section  274j(2)  the  Commission  has  the 
authority  to  temporarily  suspend  an 
agreement  under  emergency  conditions. 

Findings  of  adequacy  and 
compatibility  are  currently  made  by  the 
NRC  staff  following  reviews  of 
individual  Agreement  Slate  programs  in 
accordance  with  the  December  4. 1981 
policy  statement.  Such  reviews  are 
conducted  on  a  frequency  of  12  to  18 
months.  The  results  of  each  review  are 
discussed  with  a  senior  management 
official,  such  as  the  State  Health  Officer 
(or  designee),  and  confirmed  by  letter. 
Copies  of  these  letters  are  placed  in  the 
NRC  Public  Document  Room.  The 
Commission  is  also  informed  of  the 
results  of  individual  Agreement  State 
reviews. 

The  NRC  staff  comment  letters 
contain  as  an  enclosure  a  summary  of 
the  policy  statement  with  emphasis  on 
how  comments  concerning  Category  1 
and  Category  II '  indicators  affect  staff 
findings  of  adequacy  and  compatibility. 
Staff  findings  rf  adequacy  and 
compatibility  c  e  offered  only  when 
there  are  no  significant  problems  in 
Category  I  Indicators-  If  there  are  minor 
Category  I  Indicator  comments  or 
Category  II  Indicator  comments,  the 
State  is  requested  to  respond  to  our 
comments  in  these  areas. 

When  one  or  more  significant 
problems  in  Category  I  Indicators  are 
found,  the  Slate,  in  addition  to  being 
asked  to  respond  to  any  comments,  is 
also  informed  that  no  findings  of 
adequacy  and  compatibility  will  be 
considered  until  a  response  to  the 


*  Category  I  Indicators  are  Ihoae  that  directly 
affect  public  healih  and  aalely  (e.g^  quality  of 
licenalng).  Category  II  Indicator*  are  Ihoae  program 
elemenla  thai  can  lead  lo  Category  I  problem!  If  not 
maintained  |e-g..  itainng  level.  lalMratory  aupport). 
The  diatlnction  between  iignincant  and  minor 
Category  I  problems  provides  the  ttart  soma 
flexibilily  when  evaluating  overall  performance 
wilhin  an  Indicator  program  area.  For  example. 
"Statue  of  Inipecllon  Program"  It  a  Category  I 
Indicator  and  conlaint  a  guideline  for  addrvaaing 
inapection  baclitogi  when  they  occur  If  there  ta  a 
backlog  In  high  phoH.y  inapectlons  and  the  Stale 
haa  not  developed  a  plan  lo  reduce  and  monitor  the 
bacVlog  then  the  backlog  li  considered  lo  be  a 
Bigniflcanl  problem.  If  Ihe  Stale  has  a  plan  In  place 
10  reduce  the  backlog  (with  suitable  goals  and 
benchmerks)  whose  progress  program  management 
is  monilorlng.  the  problem  can  b«  charccleHzed  aa 
minor.  If.  in  a  aubsequent  review,  there  was  lack  of 
salisfactory  progress  in  reducing  the  backlog,  this 
would  cauae  the  staff  lo  conclude  the  problem  Is 
signiricanl. 


comments  has  been  received  from  the 
State  and  evaluated. 

Since  the  December  4, 1981  policy 
statement  was  issued  thir.  method  of 
implementation  has  been  successful  in 
helping  Agreement  States  maintain  their 
programs  in  an  adequate  and 
compatible  manner.  From  1981  through 
1985. 108  routine  reviews  of  State 
programs  were  performed.  Full  findings 
of  adequacy  and  compatibility  were 
offered  by  the  staff  in  63  cases  (58%).  In 
15  other  cases,  findings  of  adequacy 
were  offered  by  the  staff  but  not  a 
finding  of  compatibility  (because  of  out- 
dated regulations)  (14%).  Withholding  of 
both  findings  occurred  in  30  cases  (28%). 
In  most  of  these  30  cases.  State 
responses  to  significant  Category  1 
comments  were  found  by  NRC  staff  to 
satisfactorily  address  NRC  concerns  and 
NRC  staff  findings  of  adequacy  and 
compatibility  were  subsequently 
offered.  Follow-up  reviews  were 
performed  on  5  occasions.  In  two 
instances.  State  actions  to  address 
significant  Category  I  comments  were 
undertaken  but  subsequent  NRC 
reviews  disclosed  additional  steps  were 
still  needed  to  fully  resolve  Category  I 
problems.  In  these  cases,  the  States 
provided  additional  responses  that  NRC 
staff  found  to  be  satisfactory.  In  no  case 
did  any  Agreement  Slate's  program 
performance  cause  NI^C  staff  to 
recommend  to  the  Commission  that  it 
institute  proceedings  to  suspend  or 
revoke  all  or  part  of  an  Agreement. 

NRC  staff  meet  semi-annually  with 
representatives  of  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  to  review  the  status  of  the 
Agreement  State  program.  This  is  done 
because  the  Occupational  Safety  and 
Health  Act  of  1970  does  not  apply  when 
Federal  agencies  and  State  agencies 
acting  under  section  274  of  Ihe  Atomic 
Energy  Act  of  1954.  as  amended, 
exercise  statutory  authority  to  prescribe 
or  enforce  standards  or  regulations 
affecting  occupational  radiological 
safety  or  health. 

While  overall  implementation  of  the 
December  4. 1981  policy  statement  has 
been  satisfactory  in  assuring  adequate 
and  compatible  Agreement  State 
programs,  the  experience  to  date  has 
identified  some  facets  of  the  policy 
statement  that  could  benefit  from 
undatlng,  clarifying  or  other  minor 
modifications. 

The  guideline  document  contains  six 
major  sections,  each  of  which  deals  with 
a  separate  program  element.  These 
sections  are:  Legislation  and 
Regulations,  Organization.  Management 
and  Administration,  Personnel. 
Licensing,  and  Compliance.  Each 


program  element  contains  "Indicators" 
which  address  specific  functions  within 
the  program  element.  One  or  more 
recommended  "Guidelines"  are  listed 
under  each  "Indicator." 

The  proposed  policy  statement 
revision  spells  out  in  somewhat  greater 
detail  NRC  staff  practices  in  handling 
findings  of  reviews,  including  specifying 
when  staff  offerings  of  adequacy  and 
compatibility  may  be  made  and  options 
available  to  the  States  and  to  the  NRC 
staff  when  review  results  preclude  such 
offerings.  The  policy  statement  revision 
incorporates  staff  practices  of  informing 
the  Commission  of  th»  results  of  reviews 
of  individual  Agreement  State  programs 
and  of  placing  copies  of  NRC  review 
letters  to  the  States  into  the  NRC  Public 
Document  Room.  Consol'dated  annual 
reports  of  all  Agreement  State  review 
findings  in  one  document  are  no  longer 
prepared,  having  been  discontinued  in 
1982. 

The  policy  statement  no  longer  notes 
Commission  interest  in  establishing  a 
more  quantitative  basis  for  measuring 
the  quality  and  consistency  of  NRC 
reviews.  No  public  comments  were 
received  on  this  issue  following  issuance 
of  the  1981  Policy  Statement.  In  1983.  the 
National  Governors'  Association  report 
on  the  .igreement  State  program  found 
that  "the  piesent  NRC  guidelines  for 
evaluating  Agreement  State  programs 
are  considered  adequate  and  offer  the 
proper  degree  of  flexibility  in  reviewing 
State  programs  for  adequacy  and 
compatibility."  NRC  staff  of  the  Offices 
of  Nuclear  Material  Safety  and 
Safeguards,  the  Office  of  Inspection  and 
Enforcement  and  the  Office  of  Stale 
Programs  exchange  considerable 
information  on  their  respective 
activities.  They  have  met  to  discuss  the 
subject  of  objective  measures  of 
performance.  The  staff  has  concluded 
that  the  indicators  and  associated 
review  guidelines  used  in  reviewing 
Agreement  Stale  programs  are 
sufficiently  objective  and  are  consistent 
with  the  objectives  the  NRC  staff  uses  in 
appraising  its  regional  material  licensing 
and  compliance  functions. 

As  an  alternative  to  establishing 
objective  performance  indicatom  to 
assess  the  Agreement  State  regulatory 
programs,  the  Commission  has  directed 
the  staff,  in  conjunction  with  the 
Agreement  States  to  examine  the 
feasibility  of  an  objective  performance 
indicator  system  for  the  various 
categories  of  materials  licensees 
regulated  by  the  Agreement  States  and 
the  NRC.  The  Commission  believes  such 
a  system  w     'd  provide  a  national  data 
base  on  overexposures,  medical 
inisadministration  etc.  and  would  be  an 
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FOR  THE  PERIOD  19B1  -  19BB 
NRC  CONDUCTED  163  ROUTINE  REVIEWS 
OF  AGREEMENT  STATE  PROGRAMS 

607,  RESULTED  IN  STAFF  FINDINGS  OF  ADEQUACY  AND  COMPATIBILITY 
IBV.  RESULTED  IN  A  STAFF  FINDING  OF  ADEQUACY 
22-/.  RESULTED  IN  THE  STAFF  WITHOLDING  FINDINGS 
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January   19.    1993  POLICY   ISSUE  SECY-93-007 

(Information) 

For:  The  Commissioners 

From:  James  H.  Taylor 

Executive  Director  for  Operations 

Subject:         ASPECTS  OF  THE  NATIONAL  MEDICAL  USE  PROGRAM  RELATED  TO 
PREVENTION  OF  MISADMINISTRATIONS 

Purpose:        To  provide  the  Commission  with  information  about  the  status 
of  the  national  (NRC  and  Agreement  States)  medical  use 
program,  regarding  prevention  of  serious  radiation  injury  or 
death  caused  by  medical  misadministrations,  and  current 
activities  related  to  this  aspect  of  its  regulatory  program. 
Particular  attention  is  directed  toward  medical  radioisotope 
therapy  as  the  principal  practice  in  which  serious  radiation 
injury  or  death  has  been  observed. 

Summary:        This  paper  provides  background  and  discusses  issues 

associated  with  the  current  national  material  regulatory 
practice  for  those  aspects  of  the  medical  use  program 
related  to  prevention  of  misadministrations.  Several  major 
issues,  currently  under  review  by  NRC  and  Agreement  State 
staffs,  were  recently  raised  in  a  series  of  articles,  dated 
December  13-17,  1992,  in  the  Cleveland  Plain  Dealer  and  are 
discussed  herein  with  associated  implications.  These 
include:  1)  effectiveness  of  NRC's  and  Agreement  States' 
oversight  of  medical  use  of  byproduct  material;  2)  followup 
of  patients  subject  to  misadministrations;  and  3)  expansion 

Contacts: 

John   E.    Glenn,    NMSS  NOTE;       TO   BE   MADE    PUBLICLY   AVAILABLE 

504-3418  AT   COMMISSION   MEETING   ON 

1/22/93 
Vandy  L.  Miller,  OSP 
504-2326 
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Adequacy  and  Compatibility  of  Agreement  State  Programs 

NRC's  criteria  for  Agreements  with  States  under  Section  274  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  detail  the  principal  programmatic  elements  of 
adequacy  and  compatibility.  The  initial  criteria  was  published  in  the  Federal 
Register  in  1981  and  was  most  recently  amended  in  1992.  The  Office  of  State 
Programs  provides  oversight  of  the  Agreement  States  and  has  procedures  for 
evaluating  them  for  adequacy  and  compatibility.  To  assure  continuing  adequacy 
and  compatibility  of  Agreement  State  Regulatory  Programs,  on-site,  routine 
reviews  and  visits  are  conducted  at  appropriate  intervals.  A  routine  review 
is  scheduled  approximately  every  two  years  with  each  Agreement  State  and  a 
visit  scheduled  the  year  opposite  the  review.  For  each  routine  review  a 
formal  evaluation  of  adequacy  and  compatibility  is  prepared  and  provided  to 
the  State.  Visits  to  the  States  are  used  to  assist  them  in  addressing 
radiation  issues  and  to  monitor  their  progress  in  resolving  recommendations 
from  the  previous  routine  review. 

The  routine  reviews  identify  current  or  potential  program  deficiencies  with 
recommendations  to  correct  the  program  deficiencies  and  facilitate  consistency 
among  Regulatory  Programs  by  exchange  of  ideas  between  States  and  the  Federal 
Regulators.  The  Commission  is  informed  of  the  results  of  the  reviews  and 
copies  of  the  review  correspondence  to  the  States  are  placed  in  the  NRC  Public 
Document  Room  and  the  States'  Local  Public  Document  Room.  Other  NRC  offices 
are  invited  to  participate  and  are  involved  in  many  of  these  reviews  to  assure 
technical  evaluation  of  all  aspects  of  the  Agreement  State  Program. 

There  are  30  indicators  for  evaluating  Agreement  State  Program  areas. 
Guidance  as  to  their  relative  importance  to  an  Agreement  State  Program  is 
provided  by  categorizing  the  indicators  into  two  categories.  Category  I 
indicators  address  program  functions  which  directly  relate  to  the  State's 
ability  to  protect  the  public  health  and  safety. 

Category  II  indicators  address  program  functions  which  provide  essential 
technical  and  administrative  support  of  the  primary  program  functions.   In 
reporting  findings  to  State  Management,  the  NRC  will  indicate  the  category  of 
each  comment  made.   If  no  significant  Category  I  comments  are  provided,  this 
will  indicate  that  the  program  is  adequate  to  protect  the  public  health  and 
safety  and  is  compatible  with  the  NRC's  program.  If  one  or  more  Category  I 
comments  are  noted  as  significant,  the  State  will  be  notified  that  the  program 
deficiencies  may  seriously  affect  the  State's  ability  to  protect  public  health 
and  safety  and  that  the  need  for  improvement  in  particular  program  areas  is 
critical.  The  NRC  will  also  make  a  statement  that  we  are  unable  to  make  a 
finding  of  adequacy  and  compatibility  at  this  time. 

If  a  State  fails  to  have  compatible  regulations  in  place  in  the  three-year 
time  period  they  will  not  be  found  compatible.  The  term  adequacy  refers  to 
public  health  and  safety  issues  while  the  term  compatibility  refers  primarily 
to  regulations.  A  program  may  be  evaluated  as  adequate  to  protect  the  public 
health  and  safety  but  not  compatible. 
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FIVE  YEAR  STATISTICS  ON  AGREEMENT  STATE  REVIEWS 
December  21,  1992  (Draft  Revision) 


ALABAMA 

1  YEAR 

1987 

1988 

1989 

1990 

1991 

1992 

1  FINDING 

AiC 

Visit 

A 

Visit 

AiC" 

Visit 

ARIZONA 


YEAR 


FINDING 


GEORGIA 


1987 


No  Visit 


1988 


AiC* 


1989 


Visit 


1990 


AiC 


1991 


Visit 


1992 


ARKANSAS 

YEAR 

1987 

1988 

1989 

1990 

1991 

FINDING 

Visit 

AiC 

Visit 

Visit 

AiC" 

CALIFORNIA 

1  YEAR 

1987 

1988 

1989 

1990 

1991 

1992 

1  FINDING 

AiC 

Visit 

AiC 

Visit 

AiC' 

Visit 

COLORADO 

YEAR 

1987 

1988 

1989 

1990 

1991 

1992   1 

FINDING 

FW 

Visit 

FW 

Visit 

AiC 

Visit   1 

FLORIDA 

1990 

YEAR 

1987 

1988 

1989 

1991 

1992 

FINDING 

AiC 

Visit 

AiC 

Visit 

AiC 

Visit 

[year 

1987 

1988 

1989 

1990 

1991 

1992 

1  FINDING 

AiC 

No  Visit 

A 

No  Visit 

A&C 

Visit 

"Finding  of  compatibility  contingent  on  final  adoption  of  certain  regulations, 
which  usually  occurs  within  90  days 

^Alabama  has  not  adopt  regulations  for  compatlbnity  as  of  12/14/92 
Arkansas  adopted  regulations  for  compatibility  In  6/1/92 
^California's  proposed  regulations  were  turned  down  by  the  legislature  and 
will  need  to  be  resubmitted.  Expected  resubmlttal  date  2/93. 
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IDAHO 

YEAR 


1987 


1988 


1989 


1990-VISIT 


4/26/91 


FINDING 


A&C 


Visit 


Visit.  A&C 


PROBLEMS 


TERMINATED 


1987 


1988 


1989 


1990 


1991 


1992 


FINDING 


Visit.  A&C 


No  Visit 


Visit 


AiC" 


Visit 


A&C' 


IOWA 


YEAR 

1987 

1988 

1989 

1990 

1991-FU 

1992-FU     1 

FINDING 

Visit 

A&C 

Visit 

FW 

Visit.  FW 

FW         1 

KANSAS 

YEAR 


1987 


1988 


1989 


1990 


1991 


1992 


FINDING 


A&C 


Visit 


A&C 


Visit 


Visit 


KENTUCKY 


1  YEAR 

1987 

1988 

1989 

1990 

1991 

1992 

1  FINDING 

No  Visit 

A&C 

Visit 

A 

Visit 

A&C** 

LOUISIANA 

YEAR 


1987 


1988 


1989 


1990 


1991 


1992 


A&C 


Visit 


A&C 


No  Visit 


Visit 


MAINE 

YEAR 

1992 

1992 

FINDING 

AGREEMENT  EFFECTIVE  4/1/92 

-  A&C 

Visit 

MARYLAND 


YEAR 

1987 

1988 

1989 

1990 

1991 

1992 

FINDING 

A 

Visit 

A 

Visit 

A 

Visit 

'Finding  of 
which  usual 
^Contingent 
^Kentucky's 
12/14/92 


compatibility  contingent  on  final  adoption  of  certain  regulations, 
ly  occurs  within  90  days 

upon  resolution  of  the  1  ailllren  per  year  rule  Issue 
regulation  for  decomnlsslon  has  not  yet  become  effective  as  of 


186 


MISSISSIPPI 


YEAR 

1987 

1988 

1989 

1990 

1991 

1992 

FINDING 

A&C 

Visit 

A&C 

Visit 

A&C" 

Visit 

NEBRASKA 

YEAR 

1987 

1988 

1990 

12/90-FU 

1992 

FINDING 

Visit 

A 

FW 

A&C 

FW 

NEVADA 


1  YEAR 

1987 

1988 

1989-FU 

1990 

1991 

1992 

1  FINDING 

Visit 

A&C' 

A&C 

A&C 

A&C- 

Visit 

NEW  HAMPSHIRE 


YEAR 

1987 

1988 

1989 

1990-FU 

1991 

1992 

1  FINDING 

Visit 

Visit 

FW 

FW 

A&C 

FW 

NEW  MEXICO 

1989 

YEAR 

1987 

1988 

1990 

1991 

1992 

1  FINDING 

Visit 

A&C 

Visit 

A 

Visit 

A 

NEW  YORK 


TEAM  REVIEW  PERFORMED  ON  ALL  NY  AGENCIES  IN  1990  UNABLE  TO  MAKE 
FINDING  OF  A&C  AT  THAT  TIME  ON  THE  WHOLE  PROGRAM 


NEW  YORK  CITY  HEALTH 


YEAR 

1987-FU 

1988 

1989 

1990 

1991      1 

FINDING 

A&C 

A&C 

A** 

FW 

Visit      1 

NEW  YORK  STAT 

E  HEALTH 

YEAR 

1987 

1988 

1989 

1990 

1991 

FINDING 

No  Visit 

A 

Visit 

FW 

Visit 

•Finding  of  compatibility  contingent  on  final  adoption  of  certain  regulations, 
which  usually  occurs  within  90  days 

'Finding  of  compatibility  contingent  on  final  adoption  of  enforcement 
procedures 

New  York  City  Department  of  Health  adopted  regulations  and  found  compatible 
in  8/90  prior  to  the  10/90  review 

^Mississippi  adopted  regulations  for  compatibility  in  11/15/92 
Nevada  adopted  regulations  for  compatibility  in  12/9/91 
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NEW  YORK  DEPARTMENT  OF  LABOR 

1  YEAR 

1987 

1988 

1989 

1990 

1991 

1  FINDING 

A&C 

Visit 

A 

FW 

Visit 

NEW  YORK  DEPARTMENT  OF  ENVIRONMENTAL  CONSERVATION 

YEAR 

1987 

1988 

1989 

1990 

1991 

FINDING 

AiC 

Visit 

FW 

FW 

Visit 

NORTH  CAROLINA 

YEAR 

1987 

1988 

1989 

1990 

1991 

FINDING 

AiC 

Visit 

A&C 

Visit 

Visit,  A&C*" 

NORTH  DAKOTA 

1  YEAR 

1987 

1988 

1989 

1990 

1991 

1992 

1  FINDING 

A 

No  Visit 

FW 

Visit 

A&C-   . 

Visit 

OREGON 

YEAR 

1987 

1988 

1989 

1990 

1991 

1992 

FINDING 

A 

Visit 

A&C 

Visit 

A&C 

Visit 

RHODE  ISLAND 

YEAR 

1987 

1988 

1989 

1990 

1991 

1992 

FINDING 

A&C 

Visit 

A&C 

Visit 

A&C 

Visit 

SOUTH  CAROLINA 

YEAR 

1987 

1988 

1989 

1990 

1991 

1992 

FINDING 

No  Visit 

Visit 

A&C 

Visit 

A&C 

Visit 

TENNESSEE 

YEAR 

1987 

1988 

1989 

1990-FU 

1991 

1992-FU 

FINDING 

No  Visit 

A 

FM.  Visit 

FW 

FW 

FW 

'Finding  of  conpatibility  contingent  on  final  adoption  of  certain  regulations. 

which  usually  occurs  within  90  days 

*North  Dakota  adopted  regulations  for  conpatibility  in  1992 

"North  Carolina  adopted  regulations  for  coapatibility  in  6/19/92 
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TEXAS 

YEAR 

1987 

1988 

1989 

1990 

1991 

1992 

FINDING 

Visit 

A&C 

Visit 

A 

Visit 

A&C^ 

UTAH 


YEAR 

1987 

1988 

1990 

1991- 
SPECIAL 

1992 

FINDING 

No  Visit 

AiC 

A&C 

FW 

AiC* 

WASHINGTON 

YEAR 

1987 

1988 

1989 

1990 

1991-FU 

1992 

FINDING 

A&C 

A&C 

Visit 

A 

FW 

A&C 

^Contingent  upon  resolution  of  licensing  actions  for  Envirocare  LLRW  disposal 

license 

"Texas'  regulation  for  decommission  has  not  yet  become  effective  as  of 

12/14/92.  They  are  expected  to  be  adopted  in  May  or  June  of  1993. 

Note:      1.  For  routine  reviews,  'A&C  represents  a  finding  of  adequacy  and 
compatibility,  "A"  represents  a  finding  of  adequacy  only  and  "FW" 
represents  that  the  finding  was  withheld  or  that  the  staff  was  not 
able  to  make  a  finding  that  the  time  of  the  review.  "FU" 
represents  a  follow-up  review.  "Visit"  represents  the  meetings 
held  between  NRC  and  Agreement  State  between  the  routine  reviews 
and  is  usually  informal.  Correspondence  to  the  State  only  occurs 
when  there  are  major  problems  identified. 
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hereby  given  thit  lh«  foIlow(n|  meelln| 
of  ihe  HuminillM  P»nol  will  b«  held  •( 
«oe  isih  Stna(  SW,  Waihin^lon,  O.C 
20S08C  ;.;  ,. 

Dale:  December  18. 1981.  .     ,    : 

Time:  9:00  Ljn.  to  5:30  pjn. 
Room:  314. 

Progrim;  Thii  meeting  wlU  review 
applicatioiu  for  Summer  Stipends  In 
English  Uteralur*  L  lubmitted  to  the 
Division  orFeUowthipi  aod  Semlnin, 
for  projects  beginning  aftar  May  1, 
19S2. 

The  proposed  meeting  Is  for  the 
purpose  o(  Panel  review,  diacussioo. 
evaluation  and  lecommendation  on 
spplicallooa  for  financial  assistance 
under  tiie  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1903.  ts 
amended,  including  discussion  of 
information  given  in  confidenca  In  the     ' 
agency  by  grant  applicants.  Because  the 
proposed  meeting  will  consider 
information  that  is  likely  to  disclose: 

(1)  Trade  secrets  and  cotnmercial  or 
financial  information  obtained  from  a  . 
person  and  privileged  or  confidential; 

(2)  Information  on  a  personal  nature 
ihc  disclosure  of  which  would  constitute 
a  clearly  unwarranted  invasion  of 
personal  privacy;  and 

(3J  information  Ihe  disclosure  of 
which  would  significantly  frustrate 
mplementalion  of  proposed  agency 
iction. 

>ur3uant  to  authority  granted  me  by  Ihe 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  Meetings, 
Idled  January  15. 1978. 1  have 
letermined  that  this  meeting  will  be 
losed  to  Ihe  public  pursuant  to 
ubscclions  (c](4).  (8)  and  (9)(B)  of 
eclion  552b  of  Title  5.  United  Stales 
:ode. 

Further  information  about  this 
leeilng  can  be  obtained  from  Mr. 
tepher  I.  McQeary.  Advisory 
ommittee  Management  OfTicer, 
ational  Endowment  for  the 
!um-iniliev  Washingtoa  D.C  20508.  or 
ill  (:02)  724-9387. 

eph<n  McClvary. 

dviioiy  Committct  Mano^twent  Offictr. 

I  Doc  It.MUA  PiM  »->«.  &4S  m^ 
JJMO  COOC  TSM-tl.* 


UCLEAR  BEGULATORY 
3MMISSI0N 

'aiuatlon  of  Agtutnent  Stat* 
idlatlon  Control  Programs;  General 
atement  of  Policy 

^ency:  .Nuclear  Regulator; 

immissioa. 

Ttotr.  Final  general  statement  of 

licy. 


•uiwary:  The  Nuclear  Regulatory 
Commission  is  adopting  as  a  general 
statement  of  policy  the  recently  revised 
"Guidelines  for  NRC  Review  of 
Agreement  Slate  Radiation  Control 
Fragrams.'  This  statement  of  policy  la 
being  Issued  to  inform  the  States  and  the 
public  of  the  criteria  and  guidelines 
which  the  Commission  intends  to  use  in 
Its  periodic  evaluations  of  Agracmanl 
Stale  Programs. 

■mcnvt  OATK  This  general  statement 
of  policy  is  effective  on  December  4, 
19S1. 

wH  nmTHOi  INFORMATION  contact:  . 
Donald  A.  Nussbaumer.  Assistant 
Director  for  State  Agreements  Program, 
OITice  of  State  Programs.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
CC  20555.  Telephone:  301-492-7787. 
tUrnXMENTARY  INFORMaTION:  On 
October  3. 198a  the  NRC  published  In 
the  Federal  Register  as  a  proposed 
General  SlatemenI  of  Policy  its  "Guide 
for  Evaluation  of  Agreement  Slate 
Radialion  Control  Programs."  (45  FR 
65726-65734).  Interested  persona  were 
invited  to  submit  written  comments  and 
suggestions  on  the  proposed  policy 
statement  during  the  comment  period 
which  expired  on  December  22. 1980  (45 
FR  80037,  December  8. 1960).  Based  on 
the  comments  recciveikand  the 
Commission's  own  evaluation,  a  number 
of  changes  have  been  laade  to  Ihe  policy 
stalemenL  k 

This  document  is  orCnized  in  much 
the  same  manner  as  Ihkformer  "Guide." 
It  contains  six  major  sections,  each  o? 
which  deals  with  a  separate  program 
elemenL  These  sections  are:  Legislation 
and  Regulations.  Organization. 
Management  and  Administratioft 
Personnel.  Licensing,  and  Compliance. 
As  in  the  former  "Guide"  each  program 
element  contains  "Indicalors  '  which 
address  specific  functions  within  the 
program  elemenL  A  number  of 
recommended  "Guidelines"  are  listed 
under  each  "Indicator."  The 
"Guidelines"  replace  Ihe  former  "Guides 
for  Acceptable  Practice."  , . 

The  indicator  "Legal  Authorfty'  has 
been  taken  out  of  the  Organization 
aection  and  combined  with  Regulations 
to  form  a  new  section.  Legislation  and 
Regulations.  The  underlying  authority 
granted  the  radiation  control  program  in 
Slate  legislation  together  with 
Implementing  regulations  form  the 
foundation  of  any  regulatory  program 
and  are  essential  to  the  eftecUveness  of 
that  prt>gram.  A  new  indicator  "Status  of 
Regulations'  has  replaced 
"Compatibility."  The  guidelines  under 
the  indicator  "Status  of  Regulations" 
indicate  that  certam  Slate  regulations 
must  be  essentially  identical  to  NRC 


regulations  and  that  other  regulations 
must  have  e  high  degree  of  uniformity 
with  NRC  regulations.  This  is  basically 
what  Is  mesnt  by  compatibility  as  il  la 
applied  to  regulations. 

With  regard  to  the  Organization 
section,  the  only  significant  change  was 
the  moving  of  the  indicator  Legal 
Authority,  to  a  new  section. 

The  section  on  Management  and 
Administration  has  been  revised  In  a 
number  of  areas.  The  guidelines  under 
Budget  have  been  rensed  lo  list  the 
speciOc  program  areas  we  feet  require 
budgetary  support  A  specific  dollar 
range,  however,  has  been  deleted.  With 
the  growing  complexity  of  radiation 
control  programs,  (eg .  Ihe  additional 
requirement  on  Slates  Jlceiuing  yranium 
mills],  inflatioa  and  other    ' 
considerations,  it  Is  becoming 
Increcsingly  difTicult  to  establish 
specific  funding  levels  which  could  be 
useful  in  comparing  Slale  programs.  A 
number  of  points  should  be  stressed:  (1) 
There  have  been  a  number  of  occasiona 
In  the  past  where  States  have  not  met 
Ihe  NRCs  recommended  guidelines  and 
yet  the  overall  program  has  functioned 
aatisfactorily:  (2)  The  Slates  utilize  a 
variety  of  accounting  techniques  and  it 
has  been  difficult  to  develop  a  guideline 
that  would  be  generally  applicable  to  aQ 
Slates:  (3)  Past  experience  has  shown 
that  there  is  not  a  strong  correlation 
between  budget  problems  aod  problema 
in  other  program  areas.  For  example,  in 
moat  Slates,  salaries  consliiule  a  major 
part  of  the  radiation  control  program 
budget  There  have  been  a  number  of 
cases  where  a  Slate's  overall  budget 
was  within  the  recommended  guideline 
but  yet  the  salaries  were  too  low  to 
recruit  and  retain  adequate  staff. 
Conversely,  Slates  with  more  than 
adequate  salaries  have  had  an  overall 
budget  below  the  recommended 
gtudeline.  Our  conclusion  is  that  the 
diversity  of  State  programs  and  the 
variety  of  accounting  techniques 
employed  by  the  Slate  makes  Ihe  use  of 
specific  budget  level  guidelines  of  little 
~  value  Other  editonal  changes  have 
been  made  lo  the  .Management  and 
Administration  section. 

The  indicator  "Duties"  has  been 
changed  to  "SlalT  Supervision"  which 
we  feel  more  accurately  expresses  the 
subject  of  Ihe  guidelines.  We  have 
eliminated  "salaries"  as  a  separate 
indicator,  and  have  placed  il  under  a 
new  indicator  "Staff  Continuity."  Salary 
levels  are  important  only  from  the 
standpoint  of  being  able  to  recruit  and 
retain  staff.  The  indicator  "Recruiting" 
has  been  eliminated.  The  guideline 
relating  lo  job  descriptions  hos  been 
moved  lo  "Qualificatians."  The 
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hereby  given  (hal  the  foUowlni  meeting 
of  the  Mumanitles  Panel  will  be  held  at 
soe  ISlh  Street  NW.  Waihinglon.  0.C 
2050*  _;  ,. 

Date:  Oeeember  IS.  1981.  ,   ; 

Time:  9Kn  SJn.  to  SJO  pjB. 
Room;  314.  -  ■  • 

Program:  Thia  meeting  will  review    ' 

applicatlona  for  Summer  Stipeodi  In 

English  Literature  L  (ubmitted  to  tha 

Division  of  Fellowships  and  Scminan. 

for  projects  beginning  after  May  1. 

1982. 

The  proposed  meeting  Is  for  Iho 
purpose  of  Panel  review,  diacuauon, 
evaluation  and  recommendation  oa 
applications  for  flnandal  assistanca 
under  the  National  Foundation  on  Iha 
Arts  and  the  Humanities  Act  of  1965,  •■ 
amended,  including  discussion  of 
information  given  In  confidence  to  tho     ' 
agency  by  grant  applicants.  Because  tha 
proposed  meeting  will  consider 
information  that  ia  likely  to  disclose 

(1)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a  . 
person  and  privileged  or  confldeatlai: 

(2|  Information  on  a  personal  nature 
the  disclosure  of  which  would  constitute 
a  clearly  unwarranted  invasion  of 
personal  privacy:  and 

(3)  Information  the  disclosure  of 
which  would  significantly  frustnta 
implementation  of  proposed  agencj 
action. 

Pursuant  to  authority  granted  me  by  the 
Chairman's  Oclcjation  of  Authority  to 
-lose  Advisory  Committee  Meetings, 
la  ted  January  IS.  1978, 1  have 
letermined  that  this  meeting  will  be 
:lased  to  the  public  pursuant  to 
.ubsections  (c|(4|.  (6)  and  (9)(B)  of 
section  SS2b  of  Title  S.  United  SUtes 
Zode. 

Further  information  about  thia 
neeting  can  be  obtained  from  Mr. 
ilephen  (.  McOeary.  Advisory 
'ummittee  Management  Offioer. 
National  Endowment  for  lha 
lum-inities,  Waihlngton.  O.C  20S0S,  or 
.ill  (:02)  724-9387. 
tephcn  McCleuy, 

.dvtsoiy  Committet  Sfanostment  Offtetr, 
V  Due  •!  -utu  nM  u>vai:  %.u  ^ 
vuMa  coof  rsj»4i,ii 


UCLEAR  REGULATORY 
OMMISSION       - 

valuation  of  Agreement  Slate 
adlatlon  Control  Programa;  Genenl 
tatament  o(  Policy 

3tNCv:  Nuclear  Regulatory 

immissioo. 

niON:  Final  genenl  statement  of 

ilicy. 


SUMMARv:  The  Nuclear  Regulatory 
Commission  is  adopting  as  a  genenl 
statement  of  policy  the  recently  revised 
.  Xuidaline*  for  NRC  Review  of 
Agreement  State  Radiation  Control 
Programa.'  This  statement  olpoUcy  la 
being  issoed  to  inform  tba  States  and  the 
public  of  the  criteria  and  guldellnea  . 
which  the  Commission  Intends  to  use  In 
its  peiiodie  evalualiona  of  Agracfflaat 
State  Programa. 

■mcnvt  OATS  TUa  general  statement 
of  policy  ia  efTectiva  on  December  4, 
198L 

KM  nnrmmiNroRrMTiON  contact: 
Donald  A.  Nussbaumer.  Assistant 
Director  for  Slate  Agreements  Progrem, 
Office  of  State  Programs,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20S59.  Telephonr  301-492-7787, 
tUmfttlNTARV  IKFOnMATION:  On 

October  3. 198a  the  NRC  published  in 
the  Federal  Renter  aa  a  proposed 
Cenerel  Statement  of  Policy  its  "Guide 
for  Evaluation  of  Agreement  State 
Radiation  Control  Programs.'  (4S  FK 
6S72B-65734).  Interested  persoiu  were 
invited  to  submit  written  comments  and 
suggestions  on  the  proposed  policy 
statement  during  the  comment  period 
which  c.tpired  on  December  22. 1960  (43 
FR  80937.  December  8. 19(iO|.  Based  on 
the  comments  received^and  the 
Conunission's  own  evaluatioa  a  number 
of  changes  have  been  tiade  to  the  policy 
statemcnL  k 

This  document  is  oranized  in  much 
the  same  manner  as  thcformer  "Guide.'* 
It  contains  six  major  sections,  each  o? 
which  deals  with  a  separate  program 
element  These  sections  are:  Legislation 
and  Resulatlons.  Organizatioa 
Management  and  Administration. 
Personnel  Licensing,  and  Compliance. 
As  in  the  former  "Guide"  each  program 
element  contains  "'Indicators "  which 
address  specific  functions  within  the 
program  element  A  number  of 
recommended  "Guidelines"*  are  listed 
under  each  "Indicator."  The 
"Guidelines"  replace  the  former  "Guides 
for  Acceptable  Practice."  

The  indicator  "Legal  Authority'  has 
been  taken  out  of  the  Organization 
section  and  combined  with  Regulations 
to  form  a  new  section.  Legislation  and 
Regulations.  The  underlying  authority 
granted  the  radiation  control  program  in 
State  legislation  together  with 
implementing  regulations  form  the 
foundation  of  any  regulatory  program 
and  are  essential  to  the  effectiveness  of 
that  program.  A  new  indicator  "Status  of 
Reguialions'  has  replaced 
"Compatibility."  The  guidelines  under 
the  indicator  ""Siaius  of  Regulations' 
indicate  that  certam  State  regulatlona 
must  be  essentially  identical  to  NRC 


regulations  and  that  other  rtigulalloiTt 
must  have  a  high  degree  of  uniformity 
with  NRC  regulations.  This  is  basically 
what  Is  meant  by  compatibility  as  it  Is 
applied  to  regulations. 

With  regard  to  the  Organization 
section,  tha  only  significant  change  was 
the  moving  of  the  ind.icator  Legal 
Authority,  to  a  new  section. 

The  section  on  Management  and 
Administration  has  been  revised  In  a 
number  of  areas.  The  guidelines  under 
Budget  have  been  reWsed  to  list  the 
specific  program  areas  we  feel  require 
budgetary  support  A  specific  dollar 
range,  however,  has  been  deleted  With 
the  growing  compleidly  of  radiation 
control  pN>grams.  (e.g.,  the  additional 
requirement  on  Stales  ii.censing  vraniure 
mills),  inflation,  and  other    ' 
considerations,  it  Is  becoming 
Increcsingly  difficult  to  establish 
specific  funding  levels  which  could  be 
useful  in  comparing  State  programs.  A 
number  of  points  should  be  streued:  (1) 
"Hiere  have  been  a  number  of  occasions 
in  the  past  where  States  have  not  met 
the  NRCs  recommended  guidelines  and 
yet  the  overall  program  has  functioned 
satisfactorily.  (2|  "The  Slates  utilize  a 
variety  of  accounting  techniques  and  II 
has  been  difficult  to  develop  a  guideline 
that  would  be  generally  applicable  to  aU 
States:  (3)  Past  experience  has  shown 
that  there  is  not  a  strong  correlation 
between  budget  problems  and  problema 
in  other  program  areas.  For  example,  in 
most  Ststes,  salaries  constiiute  a  major 
part  of  the  radiation  contrel  program 
budget  There  have  been  a  number  of 
cases  where  a  State's  overall  budget 
was  within  the  recommended  guideline 
but  yet  the  salaries  were  too  low  to 
recruit  and  retain  adequate  staff. 
Conversely.  Stales  with  more  than 
adequate  salaries  have  had  an  overall 
budget  below  the  recommended 
guideline.  Our  conclusion  is  that  the 
diversity  of  State  programs  and  the 
variety  of  accounting  techniques 
employed  by  the  State  makes  the  use  of 
specific  budget  level  guidelines  of  little 
value.  Other  editorial  changes  have 
been  made  to  the  Management  and 
Administration  section. 

"The  indicator  ""Duties"  has  been 
changed  to  ""Staff  Supervision"  which 
we  feel  more  accurately  expresses  the 
subjeit  of  the  guidelines.  We  have 
eliminated  "salaries"  as  a  separate 
indicstor.  and  have  placed  it  under  a 
new  indicator  "SlalT  Continuity  ■  Salary 
levels  are  important  only  from  the 
standpoint  of  being  able  to  recruit  and 
retain  staff.  The  indicator  "Recruiting* 
has  been  eliminated.  The  guideline 
relating  to  job  descriptions  has  been 
moved  to  "'Qualifications." The 
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guidelln*  regarding  vacancy  notiricalloa 
procedure  hai  been  ellmlnaled  sinca. 
■a  pointed  oul  by  one  commenter.  Slat* 
recniilmenl  practices  vary  according  to 
Slate  personnel  odica  procedures.  Bated 
on  our  experience,  there  does  not 
appear  to  be  any  reason  for 
recommending  one  recruitment  practice 
over  another. 

Only  minor  changes  have  been  mad* 
to  the  Licensing  tectioa  Under 
"Licensing  Procedures"  the  guideline 
pertaining  to  the  preliminary  review  of 
applications  within  30  days  of  receipt 
has  been  eliminated.  The  tima  needed  to 
review  an  initial  license  application  is  a 
purely  administrative  matter.  An 
aniricial  lime  limit  serves  no  useful 
purpose.  II  is  the  quality  of  the  licensing 
actiun  that  has  a  bearing  on  public 
health  and  safety.  The  timely  review  of 
licensee  renewal  applications  may, 
however,  be  important  The 
recommended  guideline  pertaining  to 
the  issuance  of  license  expiration 
notices  to  licensees  30-60  days  prior  to 
expiration  has  also  been  eliminated. 
License  renewal  is  the  responsibility  of 
the  licensee.  The  issuance  of  expiration 
notices  by  the  Slate  is  a  purely 
administrative  matter. 

No  significant  changes  have  been 
made  to  the  Compliance  section. 

A  number  of  changes  have  been  made 
to  the  Categories  .issigned  to  various 
indicators.  Category  III  has  been 
eliminated.  All  guidelines  previously 
included  in  Category  III  indicators  were 
considered  to  be  more  appropriately 
identifled  as  Category  U.  A  separata 
Category  III  is  no  longer  needed. 

The  "Guidelines  for  NRC  Review  of 
Agreement  Slate  Radiation  Control 
Pfosrams"  will  be  used  by  tiie  NRC  staff 
dunng  its  onsile  reviews  of  Agreement 
State  programs.  Such  reviews  are 
conducted  at  approximately  18  monlh 
intervals  or  less  if  deemed  necessary. 
As  a  result  of  the  review  of  a  State 
program,  the  NRC  determines  that  the 
Agreement  Stale's  program  is  either 

(1|  Adequate  to  protect  the  public 
health  and  safely,  or 

(21  Inadequate  to  protect  the  public 
health  and  safely, 

A  program  may  be  adequate  to  protect 
the  public  health  and  safely  although  in 
need  of  improvement  in  specified  areat. 
In  some  cases,  the  NRC  may  be  unable 
to  make  a  finding  at  the  lime  of  the 
review  because  of  unresolved  items  or 
inadequate  information  necessitating  a 
follow-up  review.  In  such  cases.  NRC 
follows  up  on  these  matters  by 
correspondence,  follow-up  onsile 
reviews  or  at  the  time  of  the  next  regular 
scheduled  review.  No  significant  itema 
will  be  left  unresolved  over  a  prolonged 
period. 


A  delennination  is  also  made  that  the 
program  is  either 

(1)  Compatible  with  the  NRC 
Regulatory  program  In  areat  related  to 
the  public  health  and  safety;  or 

(2)  Incompatible  with  the  NRC 
Regulatory  program;  or 

(3)  NRC  is  unable  to  make  a  finding  at 
the  time  of  the  review  because  of  . 
unresolved  Itemi  or  inadequate 
information. 

A  dispositive  finding  of  adequacy  and 
compatibility  is  made  at  the  lime  the 
staff  submits  a  consolidated  assessment 
to  the  Commission  in  an  annual  report 
on  all  Agreement  Stalet. 

In  making  a  finding  of  adequacy,  the 
NRC  considers  areas  of  the  State 
program  which  are  critical  to  its  primary 
function.  I.e.,  protection  of  the  public 
health  and  safely.  For  example,  a  State 
that  does  not  have  qualified  personnel 
fails  to  take  adequate  licensing  acllona 
or  has  no  inspection  program,  would  not 
be  considered  to  have  a  program 
adequate  to  protect  the  public  health 
and  safely.  Basic  radiation  protection 
standards,  such  as  exposure  limits,  also 
directly  affect  I'e  Stales'  ability  to 
protect  public  health  and  safely.  The 
NRC  feels  thatil-is  important  to  stnve 
for  a  high  degree  of  uniformity  in 
technical  definUions  and  terminology,' 
particularly  as^eUled  to  units  of 
measurement  ^d  radiation-dose. 
Maximum  permissible  doses  and  levelt 
of  radiation  and  concentralioru  of 
radioactivity  in  unrestricted  areas  ai 
specified  in  10  CFR  Part  20  are 
considered  to  be  important  enough  to 
require  States  lo  be  essentially 
equivalent  in  this  erea  in  order  lo 
protect  public  health  and  safely.  Certain 
administrative  procedures,  such  as  those 
involving  the  licensing  of  products 
containing  radioactive  material  intended 
for  interstate  commerce,  also  require  a 
high  degree  of  uniformity.  If  no  serioua 
performance  problems  are  found  in  an 
Agreement  Stale  program  and  if  its 
standards  and  program  procedures  are 
compatible  with  ihe  NRC  program,  a 
finding  of  adequacy  and  compatibility  i* 
made.  In  a  case  where  a  State  has  not 
formally  updated  radiation  standards  in 
important  areas,  but  other  areas  of  the 
program  are  not  deficient,  a  State  could 
be  found  lo  be  adequate  but  not 
compatible  with  Ihe  NRC  program.  It  la 
also  possible  thai  a  State  program  could 
have  up-to-date  regulations,  all  proper 
procedures,  and  adequate  staff,  but  still 
fail  lo  perform  the  necessary  work.  In 
this  case,  a  program  could  be  found  to 
be  inadequate  lo  protect  Ihe  public 
health  and  safety,  yet  compatible  with 
the  Commission's  program  In  the  wont 
case,  a  program  can  be  found  to  be  both 


Inadequate  and  incompatible  with  the 
NRC  program. 

Cuidelloea  for  NRC  Review  of 
Agreement  Stale  Radiation  Control 
Programj 

Prepared  by  Office  of  Slate  Prognms.  U.S. 
NurJear  Regulatory  CommiMiao, 
WMhtngtoo.  O.C  20US. 

Introduction 

Section  274  of  the  Atomic  Energy  Act 
was  enacted  by  Ihe  Congress  in  1959  lo 
recognize  the  interests  of  the  Slates  in 
atomic  energy,  to  clarify  the  respective 
responsibilities  of  State  and  Federal 
Covemmenis,  and  to  provide  a 
mechenism  for  States  to  enter  into 
formal  agreements  with  the  Atomic 
Energy  Commission  (A£C),  and  later  Ihe 
Nuclear  Regulatory  Commission  (NRC), 
under  which  the  States  assume 
regulatory  authonty  over  byproduct 
source,  and  small  quantities  of  special 
nuclear  matenals.  collectively  referred 
lo  as  agreement  materials.  The 
mechanism  by  which  the  NRC 
discontinues  and  the  Slates  assume 
regulatory  authority  over  agreement 
materials  is  an  agreement  between  the 
Governor  of  a  Slate  and  the 
Commission.  Before  entering  into  an 
Agreement,  the  Governor  is  required  to 
certify  that  Ihe  Slate  has  a  regulatory 
program  that  is  adequate  lo  protect  Ihe 
public  health  and  safety.  In  addition.  tb« 
Commission  must  perform  an 
independent  evaluation  and  make  ■ 
finding  that  the  Slate  8  program  is 
adequate  from  the  health  and  safety 
standpoint  and  compatible  with  the 
Commission's  regulator  program. 

Curnnt  Guidelines 

In  1980,  the  NRC  staff  initiated  a 
major  revision  of  the  guide  for  review  of 
Agreement  Slate  programs  (two  earlier 
revisions  reflected  pnmanly  minor  and 
editorial  changes).  This  wae     • 
necessitated  by  changes  in  NRC 
licensing  and  compliance  policy,  the 
Uranium  Mill  Tailings  Radiation  Control 
Act  of  1978  and  inflationary  impacts  on 
budgeting.  In  view  of  increased  public 
interest  in  radiation  control  matters  and 
the  Agreement  Slate  program,  the 
Commission  has  published  these 
Guidelines,  which  constitute 
Commission  policy  in  the  form  of  a 
document  entitled  "Guidelines  for  N'RC 
Review  of  Agreement  Slate  Radiation 
Control  Programs,"  This  document 
provides  guidance  for  evaluation  of 
operating  Agreement  Slate  programs 
based  on  20  years  of  combined  A£C- 
.NT.C  experience  in  administering  the 
Agreement  Slate  program  The 
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Cimral  NRC  Potter 

"Ae -CuidtUae*  for  NRC  Review  of 
Agrtcmcat  SUM  Redlatioa  Conlral 
Prognini' wiU  be  D«ed  by  the  NRC  ttaff 
duilnt  iU  oniile  ravlrwt  of  Airecmcnt 
'Stite^regrmB*.  Such  tcvlewt  are 
conducted  at  approxiraately  IS  month 
Interval*,  or  lest  If  deemed  neeetsaiy. 
At  a  reiult  of  the  review  of  a  SUt* 
progruB.  the  NRC  deteimlaet  that  te 
Agreement  Sttle't  program  it  eitbec 

(1)  Ademul*  to  protect  the  pnblie  . 
health  and  tafetir:  or 

(2)  Inadequate  to  protect  the  poblte 
health  and  tafety. 

A  program  may  be  adequate  to  protect 
the  public  hetllh  and  tafety  allhoogb  in 
need  of  Improvement  in  tpedfied  area*. 
In  tome  cat*,  the  NRC  may  be  muble  to 
make  a  flr.diniat  the  time  of  the  review 
becaute  of  onretolved  item*  or 
intdequate  information  neeetiitating  a 
follow-up  review.  In  tuch  catei.  NRC 
follow*  up  00  thet*  oiatter*  by 
corretpondenee.  foQowwp  onila     f 
rcviewt  or  at  the  time  of  the  next 
rcjjuiarly  tehcdulud  review.  No 
sisniHcant  itemt  will  be  left  unresolved 
over  I  proloojcd  period. 

A  determination  it  alto  made  that  the 
program  it  either: 

(1)  Compatible  «vi;}i  the  NRC 
Rc^Iatory  prognm  in  arctt  related  to 
the  public  health  and  safety:  or 

(2)  Incompatible  with  the  NRC 
Regulatory  program:  or  NRC  it  unable  to 
make  i  finding  at  the  time  of  the  review 
becaute  of  unretolved  itcmt  or 
inadequate  information.  A  diipotitlvt 
finding  It  made  tt  the  lime  th«  ttaiT 
tub.milt  a  conjoUdaled  astettmcnt  to 
the  Cdmmittion  in  on  annual  report  on 
all  Agreement  Slats*. 

In  miking  a  Trnding  of  adequacy,  the 
NRC  conjidert  area*  of  the  Stat* 
program  which  are  critical  to  It*  primary 
function.  i.e.  protection  of  the  pobUe 
health  and  safety.  For  exemple.  a  Stat* 
lh.?t  does  not  have  qualified  personnel. 
fills  10  take  licensing  action*  or  ha*  no 
inspection  program,  would  not  b* 
considered  to  have  *  program  adequate 
to  protect  the  public  health  and  tafety. 
Basic  radiation  protection  itandarda. 
tuch  at  expoiuf*  limit*,  alto  directly 
affect  the  Stalct'  ability  to  protect  pubDe 
health  and  tafety.  The  NRC  feelt  that  H 
it  important  to  strive  for  a  high  degree  of 
uniformity  in  technical  deflnitiona  and 
terminology,  particularly  at  related  to 
unite  of  measurement  and  radiatios 
dote.  Maximum  permitiible  dote*  aad 
level*  of  radiatieo  and  concentration*  of 
radioactivity  In  nnrettrlcted  area*  aa 
tpectfied  ia  U  CFR  Part  20  ar* 
contidered  to  be  important  enough  ta 
require  Slate*  to  be  ettentielly 
equivalent  ia  thi*  *rca  ia  order  ta    - 


proieet  public  health  and  eafety.  Certain 
adffllalalratlv*  preoedure*.  aa^  a*  tbo«* 
iBvolviag  th*  UcaB*in|  of  products 
y.»»t.;iiiin  ndloacUv*  oialetial  iBtaaded 
for  lateatat*  eommere*.  al*a  require  a 
high  degree  of  uniformity.  If  no  terloo*  <. 
performanc*  problem*  ai«  found  la  aa 
Agreement  State  program  and  if  It* 
*laiidard*  aad  program  procedure*  ar* 
eompalibl*  with  lb*  NRC  propaa.  • 
fiadiag  of  adequacy  aiul  compatlbiUty  la 
mad*.  In  *  ca*a  where  a  Slat*  ha*  not 
formally  npdatad  radiatioo  *tandard*  ia 
bnportant  areaa,  bat  other  area*  of  th* 
program  an  aot  dalidaal.  a  SUU  could 
M  found  to  b*  adeqoat*  but  aot 
compatible  vrilb  the  NRC  propam.  It  la 
aUo  pottibl*  that  a  State  program  could 
have  up-to-date  regolatioa*.  aD  proper 
procedure*,  and  adequate  itaft,  but  ttiU 
tail  to  perform  the  nece**ary  work.  Ia 
thi*  ea**.  •  program  eoold  b*  fouad  to 
b*  inadequate  to  protect  the  pubtle 
health  aiid  eafety.  yet  compatible  with 
th*  Coaunii*ion'*  program.  In  the  wont 
ea*e.  a  program  caa  ba  found  to  be  both 
inadequate  and  incompatible  with  the 
NRC  program. 

CuideUa**— Legbladoa  aad  RegiilaHoiw 

The  effectivene*a.of  any  Stat* 
redlatioa  control  propam  (RCP)  to 
dependent  upon  theaodarlying  authority 
granted  the  RCP  In  Bate  legiiUtioa.  *nd 
Implemented  In  the  Itate  r^{ulatl0ni. 
Regulation*  provide  the  foundation  upon 
which  Ucenaln^  liupectioa  and 
anforcement  dedaion*  ar*  mad*. 
Regulation*  abo  provide  the  etandardt 
and  rule*  withia  wtiich  th*  regulated 
mu*t  opcrat*.  Periodic  revieion*  ar* 
necet*ary  to  reflect  changing 
technology,  improved  knotvledgc. 
eairent  rrrommendT't""*  by  technical 
adviaory  group*,  and  contittency  with 
NRC  rcgulatioaa.  Procedure*  (or 
providing  input  to  th*  NRC  on  propo*ed 
chaiqp*  to  NRC  regulation*  are 
B*c***ary  to  atiure  contideralion  of  the 
State't  interesti  and  requirement*.  The 
public  and.  in  particular,  affected 
claate*  of  licenice*  thouid  be  granted 
the  opportunity  end  tioie  to  comment  oa 
rule  changes 
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SEP  1  6  1992 


etH  3 


Mr.  Roland  G.  Fletcher,  Administrator 

Radiological  Health  Program 

Office  of  Toxics,  Environmental  Science 

and  Health  (TESH) 
Department  of  the  Environment 
2500  Broening  Highway 
Baltimore,  MD  21224 

Dear  Mr.  Fletcher: 

Enclosed  for  your  information  is  a  report  of  NRC's  June  1992  review  visit  of 
the  Maryland  radiation  control  program.  Although  we  do  not  normally  send  out 
results  of  our  visits,  we  consider  the  problem  with  your  regulations  to  be  of 
a  serious  nature  requiring  us  to  officially  bring  this  matter  to  your 
attention.  We  realize  that  the  State  has  been  active  in  developing 
regulations,  especially  for  low-level  radioactive  waste  disposal.  However, 
the  low-level  waste  regulations  did  not  progress  as  previously  discussed  with 
our  staff.  Also,  there  were  a  number  of  additional  NRC  regulations  that  have 
not  been  adopted  by  Maryland. 

Category  I  items  of  this  magnitude  would  preclude  us  from  making  a  finding 
that  your  program  is  compatible  with  the  NRC  program  during  our  routine 
review.  The  next  review  of  your  program  is  scheduled  for  the  period  April 
1993.  We  would  appreciate  receiving  a  schedule  of  expected  completion  dates 
on  your  regulations  within  the  next  couple  weeks. 

If  you  have  any  questions,  please  contact  John  McGrath,  Regional  State 
Agreements  Officer,  at  215-337-5216,  or  me  at  301-504-2320. 

Sincerely 

origjnal  signed  by  Vanc^  L.  M»«r 

Vandy  L.  Miller,  Assistant  Director 

for  State  Agreements  Program 
Office  of  State  Programs 


Enclosure: 
As  stated 


Distribution: 
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June  29,  1992 


MEMORANDUM  FOR:   Vandy  Miller,  Assistant  Director 

for  State  Agreements  Program,  OSP 

THROUGH:        Senior  Projects  Manager,  SA     n:n< llc^fM^' /J  .     ^i   , 

FROM:  John  R.  McGrath 

Regional  State  Agreements  Officer 

SUBJECT:         MARYLAND  REVIEW  VISIT 

Visit  Dates:     June  9-10,  1992 

Next  Review  Date:  June  1993        Last  Review  Date:  April  1991 

Scope  of  Visit 

This  was  an  interim  review  visit  of  the  Maryland  radiation  control  program 
following  the  program  review  that  occurred  in  April  1991.  The  purpose  of  the 
visit  was  to  determine  the  status  of  the  program  with  regard  to  the  comments 
made  during  the  last  full  review,  particularly  with  regard  to  the  low-level 
waste  regulations,  and  also  to  determine  if  there  were  any  recent  developments 
which  effected  the  current  status  of  the  program.  A  brief  meeting  was  held 
with  Mr.  Robert  Perciasepe,  Secretary,  Maryland  Department  of  the  Environment, 
Mr.  Larry  Ward,  Director,  Toxics,  Environmental  Science  and  Health,  and  Mr. 
Roland  Fletcher,  Administrator,  Radiological  Health  Program,-  on  June  9,  1992 
in  order  to  discuss  the  program's  status  and  to  emphasize  the  need  for 
management  involvement  in  effecting  changes  to  the  program.  The  NRC  was 
represented  by  John  R.  McGrath,  Regional  State  Agreements  Officer  and  Richard 
Blanton,  Office  of  State  Programs. 

Status  of  Previous  Review  Comments  and  Recommendations 

The  following  comments  were  provided  in  a  letter  dated  July  10,  1991  to  Mr. 
Robert  Perciasepe,  Secretary,  Maryland  Department  of  the  Environment. 

I.    LEGISLATION  AND  REGULATIONS 

Status  and  Compatibility  of  Regulations  is  a  Category  I  indicator. 

Comment 

The  State  has  not  yet  adopted  regulatory  requirements  relating  to  low- 
level  radioactive  waste  classification  and  manifesting  as  delineated  in 
10  CFR  Parts  20  and  61.  These  requirements  became  effective  in  January 
1983  and  were  determined  to  be  a  matter  of  compatibility  for  all 
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Agreement  States,  to  be  adopted  by  January  1986.  The  Department  has 
been  developing  low-level  waste  disposal  regulations  which  would  address 
these  requirements  as  well  as  other  provisions  of  10  CFR  Part  61.  We 
have  reviewed  an  early  draft  and  provided  comments  on  these  proposed 
amendments.   In  recent  discussions  with  MDE  legal  staff,  we  provided 
information  on  the  specific  requirements  to  maintain  compatibility  with 
NRC  requirements. 

In  addition  to  the  low-level  waste  regulations,  there  are  a  number  of 
other  changes  to  NRC  regulations  which  the  State  has  not  adopted  within 
3  years  of  the  NRC  effective  date.  These  include  the  revisions  to  the 
transportation  regulations,  the  elimination  of  the  exemption  for  glass 
enamel  frit,  changes  to  the  regulations  governing  industrial 
radiography,  the  bankruptcy  notification  requirement,  medical 
misadministration  reporting,  well  logging  requirements  and  the  NVLAP 
certification  of  dosimetry  processors. 

Recommendation 

We  believe  that  the  State  should  continue  to  process  the  proposed 
amendments  concerning  low-level  waste.  Also,  the  NRC  recently  issued  a 
major  revision  to  its  radiation  protection  standards  in  10  CFR  Part  20 
and  made  other  significant  changes  to  its  regulations,  e.g.  those 
pertaining  to  the  decommissioning  of  licensed  facilities.  Now  would  be 
an  opportune  time  for  the  State  to  prepare  a  complete  revision  to  its 
radiation  control  regulations. 

State  Response 

I  realize  that  the  low-level  radioactive  waste  regulations  have  been  a 
concern  for  some  time  and  that  we  are  significantly  behind  schedule. 
The  latest  hurdle  is  that  our  legal  counsel  has  advised  that  there  may 
be  a  problem  with  the  very  restrictive  definition  of  radioactive  waste 
contained  in  the  controlling  Maryland  statute.  Hopefully,  this  will  not 
require  a  statutory  change.  In  any  event,  I  have  made  the  promulgation 
of  these  regulations  a  top  priority  for  the  Department. 

I  recognize  that  our  radiation  safety  regulations  are  overdue  for 
revision.  This,  again,  Is  a  high  priority.  The  Items  described  In  your 
letter  will  be  part  of  the  revision  process.  Our  target  date  for 
completion  of  the  draft  revision  is  February  1,  1992. 

Current  Status 

The  State  has  been  very  active  In  developing  a  draft  of  low-level  waste 
regulations.  The  Region  has  had  numerous  discussions  with  the  staff  of 
the  Department  responsible  for  preparing  these  regulations.  The  State 
has  progressed  to  the  point  that  a  final  draft  Is  now  available  for 
review.  Mr.  Fletcher  stated  that  some  minor  formatting  work  still 
needed  to  be  done  on  the  draft,  but  that  It  was  not  expected  to  take 
long.  The  revised  draft  would  be  sent  to  NRC  within  the  next  week  or 
so.  Copies  of  this  draft  will  be  sent  to  OSP  when  received  from  the 
State  so  that  concurrent  reviews  can  be  conducted.  The  State  would  like 
NRC  comments  within  a  fairly  short  period  of  time  so  that  the  State  can 
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proceed  with  formal  rulemaking.  The  draft  rules  will  be  published  in 
the  Maryland  Register  for  a  45  day  comment  period.  A  public  hearing 
will  then  be  held  and  the  Department  will  have  30  days  to  make  any 
changes  as  a  result  of  the  hearing. 

With  regard  to  the  other  regulations,  the  State  did  not  meet  its 
promised  deadline,  but  the  staff  is  actively  preparing  a  draft  and  Mr 
Fletcher  indicated  that  it  was  about  25%  complete.  A  draft  should  be 
ready  for  NRC  review  by  September  or  October  1992.  This  revision  will 
include  all  of  the  changes  highlighted  in  our  July  10,  letter. 

II.   PERSONNEL 

A.  Training  is  a  Category  II  indicator. 

Comment 

Due  to  continuing  staff  turnover  and  the  inability  to  recruit  staff  with 
training  and  experience  in  radiation  protection,  it  is  necessary  for  the 
State  to  expend  a  considerable  effort  in  the  training  of  new  staff  in 
order  for  them  to  become  productive  in  the  primary  mission  of  the 
program.  NRC  offers  a  series  of  core  training  courses  that  has  as  its 
objective  the  development  of  radiation  control  staff  with  the  expertise 
necessary  to  carry  out  the  mission  of  an  Agreement  State  program.  These 
training  courses  are  offered  at  no  expense  to  States. 

Recommendation 

We  recommend  that  the  State  take  full  advantage  of  NRC  training  courses. 
In  particular,  it  was  evident  during  the  review  that  new  Department 
staff  are  in  need  of  training  in  basic  health  physics  and  radiation 
protection.  Because  of  the  State's  current  critical  need,  we  will  do 
what  we  can  to  address  this  need  on  a  priority  basis. 

State  Response 

Although  money  for  out-of-State  travel  Is  extremely  limited  and  tightly 
controlled,  I  provided  John  McGrath,  at  the  conclusion  of  the 
inspection,  my  assurance  that  training  for  health  physicists  will  be 
conducted  to  the  maximum  extent  with  emphasis  on  NRC  core  courses. 
Additionally,  I  understand  Larry  Ward  discussed  with  you  the  potential 
for  some  on-site  training  at  Region  I.  I  would  be  most  appreciative  of 
your  efforts  to  assist  us  In  this  regard. 

Current  Status 

The  radiation  control  program  staff  has  experienced  no  further 
difficulties  In  attending  NRC  sponsored  training  courses. 

B.  Staff  Continuity  Is  a  Category  II  Indicator. 

Comment 
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NRC  guidelines  state  in  part  that  "Staff  turnover  should  be  minimized  by 
combinations  of  opportunities  for  training,  promotions,  and  competitive 
salaries.  Salary  levels  should  be  adequate  to  recruit  and  retain 
persons  of  appropriate  professional  qualifications.  Salaries  should  be 
comparable  to  similar  employment  in  the  geographical  area."  The 
Maryland  Radiological  Health  Program  has  continued  to  experience  staff 
turnover  and,  of  particular  concern  to  us,  has  not  been  able  to  recruit 
individuals  with  any  background  in  health  physics  for  the  technically 
demanding  work  of  the  program.  The  primary  reason  for  this  is,  we 
believe,  the  inadequate  salary  levels,  particularly  at  the  entrance 
level  which  is  the  lowest  in  the  northeast. 

Recommendation 

We  believe  that  the  Department  must  take  decisive,  timely  action  to 
address  this  program  deficiency  due  to  the  significant  impact  it  can 
have  on  the  program. 

State  Response 

We  are  in  agreement  that  our  low  salary  schedule  for  entry  level  health 
physicist  positions  has  not  attracted  individuals  with  a  background  in 
health  physics.  However,  the  Department  has  submitted  to  the  Department 
of  Personnel,  a  reclassification  plan  which  includes  a  total  of  five 
health  physicist  levels,  (an  increase  of  two  over  the  current  series) 
and  also  provides  an  additional  two  pay  grade  increase.  I  understand 
Larry  provided  you  with  a  copy  of  our  submission.  Although 
reclassifications  are  difficult  to  secure  in  the  face  of  budget 
cutbacks,  we  have  stressed  the  critical  nature  of  these  particular 
reclassifications,  and  ar  hopeful  they  will  be  approved. 

Current  Status 

The  Department  was  granted  approval  of  its  reclassification  plan  and  it 
became  effective  in  November  1991.  All  aspects  of  the  Department  plan 
was  approved.  The  program  now  has  five  health  physicist  levels  and  the 
entrance  level  was  upgrades  by  two  grade  levels.  The  current  entrance 
(trainee)  level  salary  is  now  $20,772  as  opposed  to  the  previous 
$17,952.  The  two  new  levels  are  Health  Physicist  IV  (lead)  and  Health 
Physicist  V  (senior).  These  position  will  allow  staff  promotions,  if 
approved  through  the  budget  process,  to  a  level  with  a  current  salary  of 
$42,708.  The  upgrades  for  the  licensing  and  compliance  supervisors  had 
been  previously  approved  and  are  currently  at  the  Grade  19  Level 
($37,923-$49,814). 

III.  COMPLIANCE 

Status  of  Inspection  Program  is  a  Category  I  indicator.  The  following 
comment  and  recommendation  concern  an  issue  which  is  not  considered  of 
major  significance  at  this  time. 

Comment 
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As  of  the  time  of  the  review,  there  were  89  licenses  overdue  for 
inspection.  Although  these  were  in  the  lower  priorities  and  were  not 
overdue  by  significant  periods  of  time,  it  does  indicate  a  disturbing 
trend.  During  the  last  review,  the  program  had  no  overdue  inspections 
despite  the  staff  turnover  and  other  problems. 

Recommendation 

We  believe  that  the  State  needs  to  carefully  monitor  the  inspection 

backlog  to  assure  that  the  problem  does  not  continue  to  escalate.  The 

most  effective  way  of  keeping  the  inspection  backlog  in  check  is  to 
maintain  an  adequate  staff  to  handle  the  workload. 

State  Response 

Shortly  after  the  February,  1989  NRC  audit,  the  Department  started 
incurring  an  inspection  backlog  that  reached  89  by  February  28,  1991. 
There  are  a  number  of  reasons  for  this  backlog,  including  the  lack  of 
experienced  staff  and  the  fact  that  our  regulatory  oversight  of  Neutron 
Products,  Inc.  has  inordinately  consumed  our  two  most  experienced 
inspectors.  Nevertheless,  I  an  confident  we  will  make  substantial 
progress  in  reducing  this  backlog  in  the  coming  year. 

Current  Status 

The  effects  of  NPI  on  the  inspection  program  continue.  The  State  has 
managed  to  reduce  the  backlog  to  68  licenses  currently  due  for 
inspection.  None  of  these  are  overdue  by  any  significant  period  of  time 
and  the  State  expects  to  be  able  to  manage  the  workload.  The  staff  has 
been  stable  since  the  last  review  and  in  terms  of  staff  experience  and 
capability  is  as  productive  as  It  has  been  in  a  number  of  years. 

Current  Observations  and  Suggestions 

In  early  1992,  the  State  Legislature  passed  legeislation  authorizing  the 
Department  of  the  Environment  to  establish  regulations  requiring  financial 
plans  to  ensure  the  decommissioning  of  readioactive  materials  facilities.  The 
amount  of  the  funding  assurance  required  under  decommissioning  plans  may  not 
exceed  the  amount  specified  In  NRC  regulations.  A  copy  of  the  legislation  is 
available  in  Region  I  files. 

The  State  has  experienced  State-wide  budget  difficulties  similar  to  other 
States  in  the  Region.  As  a  result,  the  staff  has  had  to  take  5  unpaid 
furlough  days  this  year.  This  Is  expected  to  continue  for  at  least  one  more 
year. 

The  NPI  hearing  is  scheduled  for  August  13 >  1992.  The  court  has  requested 
depositions  from  most  of  the  staff,  which  has  led  to  an  increased  workload. 
The  State  anticipates  that  the  hearing  date  may  be  postponed  due  to 
difficulties  NPI  Is  experiencing  with  their  law  firm. 

Shimadzu,  Inc.  Is  a  manufacturer  of  gas  chromatograph  detector  cells.  Over 
the  past  few  years,  Shimadzu  has  been  seeking  authorization  to  distribute 
their  specifically  licensed  detector  cells  as  generally  licensed  devices. 
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Some  Shimadzu  customers  have  been  converting  their  devices  from  a  specific  to 
a  general  license.  Shimadzu  has  apparently  been  providing  such  customers  with 
new  GL  labels,  however,  they  have  been  paper  copies  of  the  aluminum  label. 
The  State  was  informed  that  for  these  conversions,  a  manufacturer's 
representative  is  required  to  physical  replace  each  label  as  well  as  make  any 
changes  to  the  device  in  order  to  meet  GL  specifications,  e.g.  replace  regular 
screws  with  tamper  resistent  screws.  Also,  the  State  need  to  update  each 
catalog  sheet  as  necessary  for  each  device  being  converted. 

A  case  was  reviewed  where  Data  Measurements,  Inc.  erroneously  shipped  a 
specifically  licensed  gauge  to  an  unauthorized  recipient.  Data  Measurements 
was  under  the  impression  that  they  were  shipping  a  generally  licensed  gauge. 
The  error  was  found  before  the  gauge  was  installed  and  the  gauge  was  returned 
to  Data  Measurements  in  the  original  unopened  package. 

The  reviewer  noted  that  the  State  has  not  been  forwarding  all  NRC  Information 
Notices  to  Maryland  licensees.  Mr.  Fletcher  stated  that  they  would  develop  a 
procedure  for  doing  so  in  the  future. 


cc:  State  File 


«        !«/ 
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'*-  .  UNITED  STATES 

S  'NUCLEAR  REGULATORY  COMMISSION 

;  WASMINGTOM.  O.  C. 


»•»•« 


September  16,  1992 


Mr  Roland  G.  Fletcher.  Administrator 
Radiological  Health  Program 
Office  of  Toxics,  Environmental  Science 
and  Health  (TESH)  *«.ience 

DfPartment  of  the  Environment 
2500  Broening  Highway 
Baltimore,  MO  21224 

Dear  Mr.  Fletcher: 

I'ii'ztuZ  ?;d"iaJi°T;;j;;i  to^rT^^rh""':^  'r ''''  '•---  ^-^-^  °f 

results  of  our  visits  we  con^iSIr^r^"  *iJ*'°"9''  "^  do  not  normally  send  out 

review   The  neyt  rL<-u^  ! f        ^^^  **^^   progran  during  our  routine 
1993  -we  1  d  apprectae  rec%"ivL°':':..;L^?''^'^^^«''  '''  '^«  perio"d  Ap%il 
on  your  regulatioSr^UhJn'  tSr^eTcouple'^eiks"'  """'*'  ""*'^*^''"  ''''' 


Sincei 


Her,  Assistant  Direct 


-I  rector 
Agreeaents  Prograa 
State  PrograBs 

Enclosure: 
As  stated 
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July  23.  1990 


6(H4 


Mr.  Richard  P.  Donovan,  Director 
Department  of  Health  and  Welfare 
450  W.  State  Street 
Boise,  ID  83720 

Dear  Mr.  Donovan: 

Because  of  our  disturbing  findings.  I  am  providing  this  report  to  you  of 
a  recent  NRC  visit  to  the  Idaho  radioactive  materials  Agreement  State 
oroqram  The  report  highlights  the  inadequate  manpower  being  devoted  to 
?;e'A  r«m^nt  S?ate  program  which  has  resulted  1"  -"jJ"--,^,  J^!"'"^"^^  ^" 
the  inspection  area  and  the  necessary  revisions  of  the  State  s 
regulations  for  compatibility  with  NRC. 

If  this  visit  had  been  a  formal  review  of  the  Idaho  program,  we  would 
II   unlble  to  make  a  finding  of  either  adequacy  of  the  program  to  protect 
p!blic  heaUh  and  safety  o?  compatibility  with  NR  regulations   Because 
Sf  the  serious  nature  of  this  situation  I  "O^^d^ke  to  receive  a 
written  response  and  plan  of  action  to  the  report's  findings.  Finally. 
NRC  intends  to  conduct  an  official  review  of  the  State's  program  within 
the  next  six  months. 

I  believe  the  seriousness  of  these  deficiencies  warrant  your  early 
attention  to  this  matter. 

Sincerely, 

original  signed  by  Carlton  Kamme/er 

Carlton  Kammerer,  Director 

State  Programs 

Office  of  Governmental  and  Public  Affairs 


Enclosure: 
As  stated 

cc:  Cheryl  Koshuta 

State  Liaison  Officer 

Distribution 

ITRF 

Dir  RF 

CKamerer   BMartin,  RIV 

VMiller 

FCombs 

JLubenau 

HFauUner 

RSAO 

Idaho  File 

•See  previous  concurrence. 
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William  T.  Wallace,  Jr.,  Director 

Division  of  Public  Health  Services 

Health  &  Welfare  Building 

6  Hazen  Drive 

Concord,  New  Hampshire  03301 

Dear  Dr.  Wallace: 


Iff  IT 


We  have  reviewed  the  revised  "Broad  Scope  Licensing  man-  which  was  enclosed 
with  your  letter  of  September  9,  1987.  We  believe  ttiat  the  schedule  It 
appropriate  and  will  assure  that  the  deficiencies  In  the  licenses  win  be 
addressed  In  a  timely  fashion.  Ue  are  now  able  to  offer  a  finding  of  adequacy 
and  compatibility  for  the  New  Naapshire  progrw.  We  will  continue  to  monitor 
the  State's  progress  and  will  provide  technical  asslsUnce  as  re<juested. 

Sincerely, 

ariliaal  ilgaed  bjr  Carlba  Kammwtr 

Ctrl  ton  KeaRerer,  Director 
State,  Local  and  Indian 

Tribe  Prograais 
Office  of  Govermental  and 

Poblle  Affairs 

cc;  Diane  Tefft 


5520.901-RECO 


os^imai    »e-f-o»«-»  *~r»ov 


/^|TP :  D 

S  CMiwei^r— 
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Insert  for  the  Record 
House  subcommittee  on  Environment,  Energy  and  Natural  Resources 

August  2,  1993 

Tnsert  for  Page  IfiTf  line  3771 

There  was  no  additional  review  of  the  New  Hampshire  Agreement 
State  Program  after  the  1986  review.   The  chronology  of  events  is 
set  forth  below. 

The  New  Hampshire  review  was  completed  on  December  12,  1986.   NRC 
documented  the  review  in  a  letter  to  the  State,  dated 
March  17   1987.   This  review  letter  identified  only  one  item  of 
major  significance  (i.e,  a  Category  I  indicator)  for  New 
Hampshire's  Agreement  State  program:  "Technical  Quality  o^ 
Licensing  Actions."   The  State  lacked  g^"«"l  P'^°^^""^  "°f;^Jiy 
expected  for  broad  scope  licenses.   As  a  result  JJC  staff  in  its 
letter  to  the  State  of  New  Hampshire  recommended  that  the  State  s 
5  broad  scope  licenses  be  reviewed  in  detail  in  accordance  with 
NRC's  "Standard  Review  Plan  for  Type  A  Licenses  of  Broad  Scope 
and  Regulatory  Guide  10.5.   NRC's  staff  recommendation  went  on  to 
indicate  that  a  "[a]  schedule  should  be  established  and  adhered 
to  for  completing  this  work." 

In  its  response  letter  to  the  NRC,  dated  September  9,  1987,  the 
State  of  New  Hampshire  responded  to  the  March  17,  1987, 
recommendations.   In  this  letter,  the  State  submitted  a  detailed 
schedule  for  reviewing  the  State's  five  broad  scope  licenses. 
The  completion  dates  for  completing  reviews  of  the  five  broad 
scope  licensees  ranged  from  December  1987  to  December  1989. 

In  1987,  the  Office  of  State  Program's  practice  was  to  make  a 
finding  of  adequacy  if  a  State  committed  to  complete  the 
requested  actions  in  NRC's  review  letter  and  documented  the 
commitments  in  their  response.   If  the  Agreement  State  made  a 
commitment  and  documented  it,  the  staff  would  make  a  finding  of 
adequacy  subject  to  confirmation  of  implementation  of  commitment 
at  the  next  review.   The  schedule  was  reviewed  by  NRC  staff  and 
was  found  to  be  acceptable.   It  was  upon  this  basis  the  NRC  staff 
made  a  finding  of  adequacy  in  its  letter  of  October  27   1987 
(Exhibit  5,  of  the  August  2,  1993  hearing),  to  the  State  of  New 
Hampshire. 

The  previous  practice  is  no  longer  being  followed.   Currently, 
the  finding  of  adequacy  is  based  on  whether  or  not  an  Agreement 
State  has  or  has  not  met  all  of  the  applicable  criteria  at  the 


ATTACHMENT  2 
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time  of  the  Agreement  State  program  review.   In  addition,  at  the 
direction  of  the  Commission  the  staff  is  initiating  a  review  of 
existing  Agreement  State  program  guidance  and  principles  of 
operation  to  identify  improvements. 

A  copy  of  the  above  referenced  letters  are  attached  for  inclusion 
in  the  hearing  record. 

Attachments : 
As  Stated 


[The  referenced  letters  are  filed  for  the  record  in  the  subconnnittee  office.] 
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UNITED  STATES 
NUCLEAR  REGULATORY  COMMISSION 

WASHINGTON.  O.  C.  20SSS 

April    10,   1989 


feitM%  ^ 


Winiam  T.  Wallace,  M.D.,  M.P.H. 

Director 

Division  of  Public  Health  Services 

State  Department  of  Health  and  Welfare 

6  Hazen  Drive 

Concord,  Hew  Hampshire  03301 

Dear  Dr.  Wallace: 

This  is  to  confirm  the  discussion  Mr.  John  McGrath,  Region  I  State 
Agreements  Officer,  held  with  >ou  on  January  27,  1989  following  our 
review  and  evaluation  of  the  State's  radiation  control  prograBi  conducted 
ouring  the  period  January  24-27,  1989. 

Our  previous  full  review  of  the  State's  program  was  conducted  In  December 
1986.  The  results  were  contained  in  our  letter  dated  March  17,  1987  which 
was  discussed  with  you  on  that  day  by  Mr.  James  Allan,  Deputy  Regional 
Administrator.  In  that  review  we  noted  significant  deficiencies  in  the 
broad  licensed  programs  In  the  State.  Since  that  time,  numerous  meetings 
between  the  State  and  the  affected  licensees  have  occurred  and  much 
correspondence  generated.  We  were  pleased  to  find  during  our  current 
review  that  after  significant  efforts  by  the  State,  the  deficiencies  In 
the  broad  licenses  Issued  by  the  State  have  essentially  been  resolved. 
Although  the  Dartmouth  University  license  Is  still  under  review,  we 
believe  from  our  review  of  Its  status  that  resolution  of  this  case  will 
be  forthcoming. 

Since  our  last  review,  the  State's  radiation  control  program  has  been 
elevated  to  Bureau  status.  We  believe  this  Is  a  positive  step  for  the 
program  and  one  long  overdue.  We  hope  that  Bureau  status  will  provide 
Increased  stature  and  visibility  In  terms  of  maintaining  adequate  staff 
and  resources.  However,  upgrading  of  the  program  to  Bureau  status  has 
complicated  the  budget  process.  We  are  concerned  about  the  lack  of 
funds  for  administrative  needs,  such  as  travel,  utilities,  and  such 
anticipated  costs  as  the  printing  of  regulations.  Although  essential 
needs  are  being  met  by  shifting  funds  from  other  programs,  this  is  not 
an  adequate  long  tern  solution.  He  believe  that  the  Bureau's  budget 
should  be  structured  such  that  adequate  funding  is  available  for  each 
program  area.  "Budget"  Is  a  Category  II  Indicator. 

Since  the  last  review,  the  program's  focus  on  correcting  the  deficiencies 
in  the  broad  licenses,  eaergency  planning  duties,  and  other  efforts  such 
as  the  GTE  decoonlsslonlng,  and  the  3M  generally  licensed  static 
eliminator  response  has  resulted  In  the  generation  of  problems  In  other 
program  areas.  Of  principle  concern  to  us  is  the  Inspection  backlog 
which  at  the  time  of  the  review  was  up  to  43  licenses  (out  of  a  total  of 
90  State  licenses).  Nine  of  these  are  overdue  by  a  significant  period  of 
time  ranging  up  to  15  months.  "Status  of  Inspection  Program'  Is  a 
Category  I  indicator. 
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The  New  Hampshire  radiation  control  regulations  were  last  updated  In 
September  1983.   While  we  recognize  the  State's  efforts  to  Implement  new 
health  and  safety  compatibility  requirements  through  the  licensing 
process,  these  should  be  implemented  by  regulation.  Therefore, 
radiation  control  regulations  need  to  be  frequently  updated.  The  NRC 
guideline  for  Agreement  States  reconinends  that  to  maintain  compatibility 
their  regulations  be  updated  within  three  years  of  the  effective  date  of 
NRC  amendments.  The  State  needs  to  establish  an  Immediate  plan  to 
address  the  updating  of  the  regulations.  'Status  of  Regulations'  is  a 
Category  I  indicator. 

During  our  1986  review,  we  learned  that  the  Department  had  recently 
obtained  legislative  authority  to  assess  civil  penalties.  We  suggested 
at  that  time  that  the  Department  prepare  implementing  regulations  and 
written  procedures  to  utilize  this  effective  enforcement  tool.  As  of 
this  review,  no  action  has  yet  been  taken  by  the  Department  to  prepare 
written  escalated  enforcement  procedures  addressing  civil  and  criminal 
penalties  and  other  actions  such  as  the  Issuance  of  orders.  "Enforcement 
Procedures"  Is  a  Category  I  Indicator. 

The  deficiencies  noted  above  are  the  result  of  the  program's  lack  of 
adequate  resources  and  reflects  a  long  standing  problem  of  allocation  of 
resources  within  the  New  Hampshire  program.  During  each  regular  review 
conducted  by  NRC  since  1982,  we  have  withheld  an  Initial  finding  of 
adequacy  and  compatibility.  During  the  period  since  1983,  the  State  has 
focused  on  problem  areas  identified  during  the  review  and  has  been 
successful  in  addressing  those  identified  issues.  However,  this 
diversion  of  resources  into  one  or  two  problem  areas  has  resulted  in  the 
development  of  problems  in  other  areas.  It  is  evident  that  over  this 
period  of  time  (since  1982)  the  State  has  been  unable  or  unwilling  to 
provide  the  resources  necessary  to  meet  the  entire  mission  of  the 
program.  In  the  past  year,  the  Bureau  has  devoted  1.49  Full-Time 
Equivalents  (FTE)  to  the  materials  program.  Our  criteria  states  that 
programs  should  have  a  staffing  level  of  1-1. 5  staff -years  per  100 
licenses,  but  there  should  also  be  a  minimum  of  two  staff  persons  for 
small  programs.  With  the  Bureau's  inability  to  maintain  the  inspection 
program  vis-a-vis  the  backlog,  as  well  as  being  unable  to  assign  staff 
effort  to  the  preparation  of  regulations  and  enforcement  procedures,  it 
is  evident  to  us  that  at  least  a  minimum  of  two  FTEs  is  necessary  to 
accomplish  the  Bureau's  nission  with  regard  to  materials  regulation. 

Enclosure  1  contains  further  details  on  the  above  coments  as  well  as 
additional  connents  and  recosmendations.  We  would  appreciate  your 
review  of,  and  written  response  to,  these  consents  and  recommendations. 
In  particular,  we  believe  that  it  is  necessary  for  the  State  to  recommit 
to  providing  the  resources  that  are  required  to  operate  the  agreement 
materials  program  in  a  aanner  consistent  with  the  State's  original 
intentions  in  assuming  Agreement  State  status.  Until  we  obtain  such  a 
commitment  and  an  aggressive  plan  to  address  the  program  deficiencies 
noted  in  this  letter,  we  are  unable  to  offer  a  finding  that  the  New 
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Hampshire  program  is  adequate  to  protect  public  health  and  safety  and 
compatible  with  NRC.  He  would  like  an  opportunity  to  meet  with  you  in 
about  30  days  from  the  date  of  this  letter  to  discuss  your  progress  in 
implementing  program  improvements. 

Enclosure  2  contains  an  explanation  of  our  policies  and  practices  for 
reviewing  Agreement  State  programs. 

In  accordance  with  NRC  practice,  I  am  also  enclosing  a  second  copy  of 
this  letter  for  placement  in  the  State's  Public  Document  Room  or 
otherwise  to  be  made  available  for  public  review.  I  appreciate  the 
courtesy  and  cooperation  extended  to  Mr.  McGrath  during  the  review. 

Sincerely, 

original  signed  by  Carlton  Kammerer 

Carlton  Kamnerer,  Director 

State,  Local  and  Indian  Tribe  Programs 

Office  of  Governmental  and  Public  Affairs 

Enclosures: 
As  stated 

cc:  M.  Mary  Hongan,  Coituiissioner 

State  Department  of  Health 

and  Welfare 
V.  Stello,  Executive  Director 

for  Operations 
W.  T.  Russell,  Regional  Administrator 

Region  I 
D.  Tefft,  Program  Manager,  NH 
State  Public  Document  Room 
NRC  Public  Document  Room 

bcc:  Chairman  Zech 

Commissioner  Roberts 
Comnlssioner  Carr 
Commissioner  Rogers 
CoRKiissioner  Curtlss 
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'-  UNITED  STATES 

NUCLEAR  REGULATORY  COMMISSION 

WASHINGTON.  O.  C.  20655 


March  15,  1990 


////JZ 


CHAIRMAN 


The  Honorable  Judd  Gregg 
Governor  of  New  Hampshire 
Concord,  New  Hampshire  03301 

Dear  Governor  Gregg: 

I  was  pleased  to  learn  that  you  recently  signed  into  law  legislation 
authorizing  continued  funding  and  an  additional  staff  position  for  the  New 
Hampshire  Agreement  State  Program.  Although  I  recognize  that  fiscal 
restraints  often  present  government  officials  at  both  the  Federal  and 
State  levels  with  difficult  choices,  I  believe  your  support  for  the  New 
Hampshire  program  is  critical  to  ensure  effective  regulation  of  nuclear 
materials  in  your  State. 

New  Hampshire  has  been  an  Agreement  State  for  24  years.  The  Nuclear 
Regulatory  Conmission  (NP.C)  is  continually  impressed  with  the  capability 
and  dedication  of  your  program  staff.  However,  during  the  past  several 
reviews,  due  to  the  limitations  of  State  resources,  deficiencies  were 
noted  in  the  program  itself.  The  NRC  staff  conducted  a  follow-up  review 
of  the  program  on  February  20-22,  1990,  and  concluded  that  with  the 
additional  staff  position  filled,  the  State  of  New  Hampshire  should  have 
the  minimum  program  necessary  to  correct  these  deficiencies  as  well  as 
maintain  other  aspects  of  the  program  in  a  satisfactory  manner. 

I  want  to  assure  you  that  the  Commission  supports  the  objectives  of  the 
New  Hampshire  program  and  that  our  agency  will  continue  to  work  closely 
with  your  Department  of  Health  and  Human  Resources.  In  this  regard,  I 
have  enclosed  for  your  Information  a  copy  of  the  staff's  most  recent 
coduiunl cation  with  Conmissloner  M.  Mary  Mongan.  The  NRC  staff  is  prepared 
to  provide  any  necessary  assistance,  especially  with  respect  to  monitoring 
the  milestones  for  correcting  the  current  deficiencies  and  arranging 
training  for  new  staff  members.  Your  continued  Interest  and  support  for 
the  program  will  ensure  that  the  resources  available  remain  adequate  to 
address  the  deficiencies  and  that  the  quality  of  the  program  Is  maintained. 

Sincerely, 


i\Q , .  r  .7 tfcg^w  [  n*..^   y 


Kenneth  M.  Carr 


Enclosure: 
March  13,  1990  letter  from  NRC  staff 
TO  New  Hampshire  Department  of 
Health  and  Human  Resources 
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Insert  for  the  Record 
House  Subcommittee  on  Environment,  Energy  and  Natural  Resources 

August  2,  1993 

Insert  for  Page  168.  line  3878 

Yes,  New  Hampshire  provided  monthly  reports  during  this  period. 
In  a  letter  dated  March  13,  1990,  which  documented  the 
February  22,  1990  review.  New  Hampshire  was  asked  to  provide 
monthly  progress  reports.  New  Hampshire  submitted  monthly 
reports  for  the  period  of  April  1990  to  October  1991.   When  New 
Hampshire  was  found  to  be  adequate  and  compatible  by  NRC  staff  in 
a  letter  dated  November  21,  1991,  which  resulted  from  the 
September  12,  1991  follow-up  review,  the  reports  were 
discontinued.   A  copy  of  the  monthly  reports  (please  note  that  a 
monthly  report  for  April  1991  was  not  prepared  by  New  Hampshire) 
and  letters  dated  March  13,  1990  and  November  21,  1991  are 
attached  for  the  record. 

Attachments : 
As  stated 

The  accompanying  attachments  are  filed  for  the  record 
in  the  subcommittee  office. 
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■^  -  UNITED  STATES 

NUCLEAR  REGULATORY  COMMISSION 

REGION  I 

47B  ALLENDALE  ROAD 

KINO  OF  PRUSSIA.  PENNSYLVANIA  19406 


October  5,  1990 


MEMORANDUM  FOR:       Vandy  L.  Miller,  Assistant  Director  fox(//fl'^  ,   10 /i  of9  0 

State  Agreements  Program 

THRU:  Joel  O.  Lubenau,  Senior  Project  Manager 

FROM:  John  R.  McGrath 

Regional  State  Agreements  Officer 

SUBJECT:  NEW  HAMPSHIRE  REVIEW  VISIT 

A  review  visit  was  held  with  personnel  of  the  New  Hampshire  radiation  control  program  duriag 
the  period  September  19-20,  1990  in  Concord,  New  Hampshire.  The  following  persons  were 
contacted  during  the  meeting: 

Diane  Tefft,  Administrator,  Bureau  of  Radiological  Health 
Dennis  O'Dowd,  Supervisor,  Radioactive  Materials  Section 

The  visit  consisted  of  a  follow-up  on  die  status  of  State  actions  as  a  result  of  NRC  comments 
from  the  last  r^ular  program  review  conducted  in  January  1989  and  the  last  follow-up  review 
conducted  in  February  1990.  Those  comments  were  aiddressed  in  letters  to  Dr.  Wallace, 
Director,  Division  of  Public  Health  Services,  dated  April  10,  1989  and  Commissioner  Mongan, 
Department  of  Health  and  Human  Services  dated  March  13,  1990. 

STATUS  OF  PREVIOUS  COMMENTS 

Cfimmau 

We  are  conconad  about  the  lack  of  funds  for  administrative  needs,  such  as  travel,  utilities,  and 
such  anticipated  costs  as  the  printing  of  regulations.  Although  essential  needs  are  being  met  by 
shifting  funds  from  other  programs,  this  is  not  an  adequate  long  term  solution.  We  believe  that 
the  Bureau's  budget  should  be  structured  such  that  adequate  funding  is  available  for  each 
program  area. 

State  Response 

Sufficient  monies  for  necessary  functions  is  an  ongoing  concern  within  the  Division.  Currently 
the  budget  for  the  next  biennium  is  being  discussed  by  the  NH  l^islature.  The  Division's 
Radiological  Health  budg^  request  was  based  on  a  statewide  edict  not  to  exceed  97%  of  the  past 
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years  budget.  Since  our  submittal,  many  different  versions  of  the  budget  having  varying 
proposed  appropriations  have  emerged.  It  is  difficult  to  guess  which  of  these  many  versions  will 
become  the  final  budget  for  the  Division  and  Radiological  Health  for  FY  90/91 .  However,  I  can 
assure  you  that  sufficient  funds  will  be  made  available  to  provide  the  administrative  support  to 
staff. 

Present  Status 

At  the  time  of  the  February  1990  follow-up  review,  it  was  learned  that  a  separate  budget  for  the 
Bureau  had  been  establisheid.  Since  that  time,  the  State  has  imposed  across-the-board  budget  cuts 
which  could  have  had  a  significant  impact  on  the  Bureau.  However,  because  of  the  size  of  the 
Bureau,  cuts  could  not  have  been  made  without  eliminating  positions.  In  the  end,  cuts  were 
absorbed  by  other  program  offices  and  the  Bureau  was  able  to  maintain  its  current  staff  with 
adequate  administrative  funds  to  support  program  objectives.  Budget  will,  however,  remain  a 
concern  for  the  foreseeable  future. 

Comment 

As  of  the  time  of  the  review,  a  computer  printout  prepared  by  Bureau  staff  indicated  that  43  out 
of  the  State's  90  licenses  were  overdue  for  inspection.  Nine  of  these  were  overdue  by  more  than 
50%  of  the  inspection  interval,  a  criterion  used  by  NRC  to  determine  if  a  license  is  significantly 
overdue.  Although  visits  and  partial  inspection  have  been  performed  at  Dartmouth  and  the 
University  of  New  Hampshire,  these  are  overdue  for  full  inspections  by  more  than  50%  of  their 
inspection  frequency. 

State  Response 

The  specific  plan  for  addressing  the  inspection  backlog  has  been  prepared  and  is  currently 
underway.  According  to  this  plan,  all  overdue  (>50%  of  inspection  interval)  Priority  I  to 
include  a  safety  inspection  of  Dartmouth  Medical/CoUege  will  be  completed  by  July  1,  1989; 
Priority  n  by  December  3 1 ,  1989  and  Priority  III  by  December  3 1 ,  1989.  The  remainder  of  past 
due  inspections  (i.e.  <S0%  of  inspection  interval)  should  be  caught  up  by  April  30,  1990. 

Present  Status 

At  the  time  of  the  Fdbniaiy  1990  follow-up  review,  there  were  still  41  licenses  overdue  for 
inspection.  In  response  to  our  letter  to  Commissioner  Mongan,  the  State  prepared  a  plan  to 
address  the  backlog  by  December  31,  1990  as  well  as  maintaining  the  ongoing  inspection 
schedule.  The  State  has  for  the  most  part  done  a  good  job  in  keeping  to  that  schedule,  although 
some  inspections  have  slipped  due  to  unforseen  circumstances.  Currently,  there  are  10  licenses 
overdue  and,  although  there  are  three  high  priority  inspections  to  be  done,  it  appears  that  the 
State  will  meet  the  target  date  of  December  31  for  eliminating  the  backlog. 

Comment 

The  New  Hampshire  radiation  control  regulations  were  last  updated  in  Sq>tember  1983.  While 
we  recognize  the  State's  efforts  to  implement  new  health  and  safety  compatibility  requirements 
through  the  licensing  process,  these  should  be  implemented  by  regulations.  Therefore,  guidelines 
for  Agreement  States  recommends  that  to  maintain  compatibility  their  regulations  be  updated 
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within  three  years  of  the  effective  date  of  NRC  amendments.  The  State  needs  to  establish  an 
immediate  plan  to  address  the  updating  of  the  regulations. 

We  are  aware  of  the  necessity  for  revision  of  our  Rules  in  order  to  remain  compatible  with  the 
NRC  and  other  Agreement  States.  The  Bureau  fully  intends  to  not  only  revise  its  Rules,  but  to 
also  include  new  rules  necessary  to  become  a  Conference  of  Radiation  Control  Program  Directors 
designated  Licensing  State  and  to  allow  for  civil  penalties  and  surety  bonding  in  accordance  with 
KH  Statutes.  Such  rules  are  set  to  be  in  place  by  July  31,  1990.  In  the  interim  we  do  not  see 
a  need  to  develop,  as  recommended,  such  policy  statements,  orders  and  other  administrative 
actions  in  order  to  be  assured  that  the  licensees  are  complying  with  some  of  the  new  NRC 
regulations.  We  remind  you  that  NH  has  already  in  place  rules  requiring  reporting  of  medical 
misadministrations  and  compliance  with  DOT  transportation  of  radioactive  material.  Also  the 
license  reviews  and  conditions  of  use  for  our  two  industrial  radiography  licensees  do  reflect 
NRC's  changes  in  requirements  and  our  work  with  GTE  Sylvania  has  made  us  extremely 
cautious  in  granting  any  source  material  exemptions.  We  believe  that  instead  of  prolonging  the 
Rule  revision  with  time-consuming  development  of  administrative  actions  in  areas  we  bebeve 
already  covered,  it  would  be  more  beneficial  having  our  staff  address  the  major  deficiencies 
noted  in  your  letter  and  to  begin  Rule  revision  at  once. 

iPrgsgnt  Statvs 

Attachment  1  is  a  copy  of  the  Chronology  of  NRC  Amendments  indicating  the  amendments  that 
need  to  be  addressed  by  the  State.  Over  the  past  year,  the  State  has  continued  to  move  back  its 
target  date  for  updating  regulations.  The  target  date  specified  in  the  last  letter  from  Dr.  Wallace 
to  complete  revisions  to  the  Rules  is  December  3 1 ,  1990.  It  was  clear  from  this  review  visit  that 
this  target  will  not  be  met.  The  State  has  only  recently  received  the  Suggested  State  Regulations 
on  computer  diskette.  The  State  has  also  just  recently  placed  their  existing  regulations  on 
computer.  Their  plan  is  to  merge  the  two  in  order  to  develop  a  draft  revision.  They  have  not 
yet  begun  this  task.  In  addition  to  developing  the  draft,  the  State  will  also  have  to  prepare  a 
rationale  for  each  proposed  change  to  the  existing  regulations.  The  State  now  believes  that  it  will 
be  the  spring  of  1991  before  a  completed  draft  will  be  available  for  review  and  final 
promulgation  is  not  expected  before  the  end  of  1991.  The  next  regular  review  of  the  New 
Hampshire  program  will  probably  take  place  in  mid- 1990,  i.e.  before  the  State  regulations  are 
amended.  In  that  highly  probable  event,  the  Commission  will,  once  again,  have  to  withhold  a 
finding  of  compatibility.  In  view  of  the  fact  that  the  current  schedule  appeared  to  have  the 
imprimatur  of  the  governor,  it  is  unclear  what  the  Commission's  next  step  should  be. 

Comment 

The  Bureau  maintains  a  close  accounting  of  staffing  effort  in  the  four  program  areas,  more  so 
than  most  other  Agreement  States.  During  the  last  year,  the  radioactive  materials  program  effort 
amounted  to  1.49  FTE.  This  figure,  however,  is  somewhat  inflated  when  compared  to  other 
Agreement  States'  programs  due  to  the  inclusion  of  staff  overtime,  attendance  at  meetings  and 
training.  NRC  staff  level  criteria  states  that  Agreement  State  programs  should  operate  at  a 
staffing  level  of  1  to  l.S  staff-years  per  100  licenses  in  effect.  We  recognize,  however,  that  due 
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to  the  "economies  of  scale" ,  smaller  programs  are  greatly  impacted  by  non-routine  tasks  such 
as  updating  regulations,  preparing  written  procedures,  responding  to  incidents,  etc.  For  this 
reason,  our  criteria  also  indicates  that  a  program  should  have  a  minimum  of  two  persons 
available  to  perform  the  duties  of  the  program. 

We  believe  that,  based  on  the  size  of  the  New  Hampshire  program  and  the  current  tasks  to  be 
addressed,  a  minimum  of  2  FTE  is  essential  to  assure  that  all  program  elements  are  addressed 
in  a  manner  such  that  program  needs  in  one  area  do  not  adversely  affect  the  program  in  other 
areas. 

State  Response 

We  agree  that  additional  staff  is  necessary  for  elimination  of  the  above  noted  deficiencies  and 
for  continued  adequate  performance.  Budget  restraints  however,  have  precluded  the  addition  of 
this  needed  staff.  A  request  was  made  on  February  1,  1989  for  review  of  a  currently  vacant 
Bureau  of  Radiological  Health  Laboratory  Scientist  III-Radiochemist  position  for  upgrade  and 
reallocation  to  Health  Physicist  I  under  the  supervision  of  Mr.  Dennis  O'Dowd,  Radioactive 
Materials  Section.  This  request  is  currendy  under  review  by  the  NH  Division  of  Personnel. 
Should  this  position  be  approved  as  Health  Physicist  I,  and  we  are  confident  that  it  will  be,  the 
staffing  level  in  the  Radioactive  Material  Section  would  approach  2.0  FTE.  In  order  to  bring 
the  staffing  level  to  a  fiill  2.0  FTE,  it  is  the  intent  of  the  Bureau  Administrator  to  further  request 
the  addition  of  another  Health  Physicist  I  position  in  the  next  biennial  budget. 

Present  Status 

Legislation  authorizing  an  additional  staff  position  for  the  Radioactive  Materials  Section  was 
signed  by  Governor  Gregg  on  Fd>ruary  20,  1990.  The  position  was  filled  shortiy  thereafter  by 
Chris  Pirie  who  formerly  worked  in  the  radiochem  lab.  Mr.  Pirie  has  been  performing 
inspections  and  is  beginning  to  review  licensing  actions.  The  addition  of  this  staff  position  has 
had  a  significant  impact  on  the  Bureau's  ability  to  meet  the  targets  in  the  task  plan. 

Comment 

During  previous  reviews  we  have  commented  on  the  need  to  document  the  State's  escalated 
enforcement  procedures.  Prior  to  the  last  review  legislation  was  enacted  authorizing  the  program 
to  issue  civil  penalties  and  we  recommended  that  the  State  proceed  with  the  development  of 
specific  implementing  regulation  and  procedures  as  soon  as  possible.  As  of  this  review,  no 
action  has  yet  been  taken  to  prepare  the  necessary  regulations  and  procedures. 

Statg  Rgspgnsg 

Regulations  for  allowance  of  civil  penalties  are  intended  to  be  included  in  the  upcoming  revision 
of  the  Rules.  The  escalated  enforcement  procedures  in  place,  although  unwritten,  have  sufficed 
to  allow  for  execution  of  all  necessary  enforcement  actions  to  date.  It  is  our  intent,  however, 
to  document  these  procedures  in  writing  and  to  add  the  provisions  necessary  for  allowance  of 
civil  penalty  actions.  We  further  intend  to  have  a  first  draft  of  these  procedures  by  the  end  of 
November  1989. 
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Present  Status 

According  to  the  State's  plan,  the  enforcement  procedures  were  to  be  completed  by  August  31, 
1990.  The  State  did  not  meet  this  target  although  draft  procedures,  based  on  10  cfr  Part  2  and 
other  Agreement  State  enforcement  procedures,  have  been  prepared.  The  regulations  governing 
civil  penalties  will  be  included  in  the  overall  regulation  revision  that  is  now  under  way. 

Comment 

NRC  guidelines  indicate  that  radiation  control  programs  should  have  adequate  instrumentation 
for  conducting  surveys  for  all  types  of  material  licensed  by  the  program.  This  includes  alpha 
survey  instrumentation.  The  Bureau's  current  alpha  survey  equipment  is  quite  old  and  during 
recent  use  was  found  to  be  somewhat  unreliable.  We  recommend  that  the  State  obtain  new  alpha 
survey  instrumentation. 

State  Response 

The  Bureau  has  ordered  new  instrumentation  to  include  an  alpha  survey  meter. 

Present  Status 

An  alpha  survey  meter  has  been  obtained. 

OTHER  ISSUES 

At  the  time  of  the  Februar)  *  " 

additional  training  to  ena 
licensees.  Wayne  Johnston 
a  Region  I  inspector  on  insp 
management  would  like  M 
industrial  radiography  licei 
training  courses  starting  wi 

The  State's  licensing  backl'  JLjr  ? 

7  new  Ucense  applications  ii  t  VDL  f^  ^^    *£     ■/v^'"**V      ' 

requests.    The  State  appro  Cc^^   ^  Jj-    '>^'^'^ 

assistance  in  addressing  th  /"**' 

anticipates  that  they  will  ha 
the  end  of  the  year.  Once  t 
should  be  able  to  keep  up  \ 

During  the  last  follow-up  review,  the  State's  in  house  program  for  handling  radioactive  sources 
was  reviewed.  It  was  recommended  that  the  Bureau  conduct  and  document  an  inventory  of  the 
radioactive  sources  under  the  Dqartment's  control,  perform  the  necessary  leak  tests  and  radiation 
surveys  and  assure  the  sources  are  appropriately  stored,  secured  and  labelled.  It  was  also 
recommended  that  the  issuance  of  a  license  to  the  Department,  covering  all  uses  by  the  Bureau 
staff,  would  provide  a  means  of  maintaining  control  over  these  sources  and  other  staff  activities 
involving  the  use  of  radioactive  material.  The  Bureau  has  inventoried  the  sealed  sources  that  are 
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currently  on  hand,  but  they  have  not  yet  completed  leak  testing  the  sources.  No  action  has  yet 
been  taken  on  the  issuance  of  a  license  for  the  Department.  It  was  also  recommended  that  the 
Bureau  promptly  calibrate  survey  instrumentation  used  by  the  inspection  staff.  At  the  time  of 
the  visit  there  was  only  one  calibrated  instrument  available.  The  Bureau's  calibration  facility  was 
visited  and  procedures  were  discussed  with  the  staff.  The  Bureau  has  the  facilities  and 
procedures  to  perform  the  calibrations  and  a  second  instrument  was  calibrated  at  the  time  of  the 
visit. 

Conclusion 

With  the  exception  of  the  regulations,  the  State  has  made  progress  since  the  February  1990 
foUow-up  review  and  should  be  in  a  position  to  clear  up  all  remaining  deficiencies  by  December 
31,  1990.  The  biggest  question  mark  is  how  long  it  will  take  the  State  to  update  the  regulations 
and  how  NRC  will  address  this  issue  during  the  next  regular  review. 


le*u^ 


/john  R.  McGrath 
Regional  State  Agreements  Officer 


Enclosure: 

Chronology  of  Amendments 
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UNITED  STATES 
NUCLEAR  REGULATORY  COMMISSION 

WASHINGTON.  D.  C.  20SS5 


November  21,  1991 

Patrick  Meehan,  M.D., 

Director 

Division  of  Public  Health  Services 

Health  and  Welfare  Building 

6  Hazen  Drive 

Concord,  NH  03301-6527 

Dear  Dr.  Meehan: 

This  letter  confirms  the  discussions  William  Kane  and  Francis  Costello  of 
Region  I  held  with  Susan  Epstein  and  other  members  of  your  staff  on 
September  12,  1991,  as  to  the  results  of  our  follow-up  review  of  the  State's 
radiation  control  program. 

The  number  of  problems  found  In  your  program  during  our  January  1989  review 
indicated  the  need  for  a  follow-up  review  to  evaluate  the  corrective  actions 
taken  in  response  to  our  connents.  A  follow-up  review  was  held  during  the 
period  February  20-22,  1990  during  which  we  noted  the  State  was  making 
considerable  progress  but  that  a  finding  of  adequacy  and  compatibility  still 
needed  to  be  withheld.  A  second  follow-up  review  was  held  during  the  period 
September  9-12,  1991. 

As  a  result  of  the  second  follow-up  review,  we  are  happy  to  report  that  we  are 
able  to  find  the  State's  radiation  control  program  to  be  both  adequate  and 
compatible.  The  compatibility  finding  is  contingent  on  the  completion  of  the 
following  regulations  deemed  to  be  matters  of  compatibility:  (1)  the 
transportation  rule;  (2)  the  well-logging  rule;  (3)  the  radiography  quarterly 
audit  and  storage  survey  rule;  (4)  the  glass  enamel  frit  exemption;  (5)  the 
certification  of  dosimetry  processors;  and  (6)  the  licensee  bankruptcy 
reporting  requirement.  We  understand  that  this  rulemaking  process  is  almost 
complete  and  that  these  regulations  will  be  in  place  in  the  near  future.  We 
request  that  New  Hampshire  notify  us  when  these  rules  become  final. 

While  we  have  concluded  that  the  State's  program  is  adequate  and  compatible  at 
this  time,  we  are  aware  that  the  State  faces  a  number  of  issues  which  will 
significantly  challenge  your  ability  to  maintain  this  finding.  These  include 
the  issuance  and  implementation  of  the  decommissioning  funding  rule  and  the 
uncertainty  of  funding  for  the  radiation  control  program's  budget  for  the 
current  fiscal  year.  He  are  also  concerned  about  the  growing  backlog  in 
licensing  actions  and  the  potentially  adverse  impact  on  the  Inspection 
backlog,  timely  Issuance  of  regulations,  and  other  elements  of  the  radiation 
control  program  that  may  occur  as  a  result  of  the  need  to  divert  resources  to 
address  this  backlog.  In  your  reply  to  this  letter,  we  would  appreciate  your 
addressing  these  concerns  and  the  State's  plan  to  continue  to  provide  the 
resources  necessary  to  maintain  adequacy  and  compatibility,  including  the 
Issuance  and  implementation  of  a  decommissioning  rule. 

Enclosure  1  contains  an  explanation  of  our  policies  and  practices  for 
reviewing  Agreement  State  programs. 
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Patrick  Meehan,  M.D. 


u:v  :  1  .331 


Enclosure  2  Is  a  summary  of  the  review  findings  which  were  discussed  with 
Ms  Epstein.  As  discussed  with  Ms.  Epstein,  we  are  concerned  that  regulations 
needed  by  the  State  to  implement  its  civil  penalty  authority  still  have  not 
been  adopted  and  that,  consequently,  the  State  has  not  completed  Its  escalated 
enforcement  procedures.  He  request  specific  responses  to  this  comment  and  to 
the  other  comments  in  Enclosure  2. 

In  accordance  with  NRC  practice.  I  am  also  enclosing  a  copy  of  this  letter  for 
placement  in  the  State's  Public  Document  Room  or  otherwise  to  be  made 
available  for  public  review. 

I  appreciate  the  courtesy  and  cooperation  extended  to  the  NRC  staff  during  the 
review.  I  am  looking  forward  to  your  comments  regarding  our  findings  and  your 
responses  to  the  Enclosure  2  cooments. 


Sincerely, 


original  signei  by  C^ritc.i  !;:r;::;»rsr 

Carlton  Kammerer,  Director 

Office  of  State  Programs 


Enclosures: 
As  stated 


cc:  Jack  Stanton,  Assistant  Director 

New  Hampshire  Division  of  Public  Health 
Diane  Tefft,  Chief,  New  Hampshire  Bureau 

of  Radiological  Health 
George  Iverson,  Director,  New  Hampshire 

Office  of  Emergency  Management 
J.  M.  Taylor,  Executive  Director  for 

Operations,  NRC 
Thomas  T.  Martin,  Regional  Administrator 

Region  I 
State  Liaison  Officer 
State  Public  Docunent  Rooa 
NRC  Public  Docunent  Rooa 

See  disbutlon  on  next  page. 
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bcc:  The  Chairman 

Commissioner  Rogers 

Commissioner  Curtiss 

Commissioner  Remick 

Distribution 

DIR  RF 

SA  RF 

EDO  RF 

HROenton 

CKammerer 

VMiller 

FCombs 

JLubenau 

SDroggitis 

FCostello 

MMiller 

DCD  (SPOl) 

New  Hampshire  File 
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Insert  for  the  Record 
House  Subcommittee  on  Environment,  Energy  and  Natural  Resources 

August  2,  1993 

Insert  for  Page  174.  line  4012 

When  routine  reviews  are  made  of  Agreement  States,  the  purpose  is 
to  assess  the  "current  status"  of  the  State  to  protect  public 
health  and  safety  and  the  compatibility  of  the  State  with  NRC 
regulatory  programs.   Each  review  is  to  act  as  an  independent 
record  in  providing  up-to-date  information  on  the  "current 
status"  of  a  State.   The  findings  during  the  September  12,  1991 
follow-up  review  were  documehted  in  letter  dated  November  21, 
1991.   As  documented  in  the  November  letter,  a  finding  of 
adequacy  was  made  in  New  Hampshire  during  the  1991  follow-up 
review  because  no  significant  problems  were  noted  in  the  Category 
I  indicators  which  have  a  direct  bearing  on  public  health  and 
safety.    A  finding  of  compatibility  was  made  because  the  State's 
rulemaking  process  for  the  overdue  regulations  was  almost 
complete.   The  overdue  rules  were  finalized  on  November  21,  1991 
(one  rule  was  omitted;  please  see  letter  dated  August  27,  1992 
and  supporting  information) .  In  addition,  the  State  was  asked  to 
notify  the  NRC  of  the  final ization  of  these  rules.    These 
findings  were  made  in  accordance  with  our  policy,  "Guidelines  for 
NRC  Review  of  Agreement  State  Radiation  Control  Program"  and 
practices  at  the  time  of  the  review. 

The  previous  practice  of  making  a  finding  of  compatibility  or 
adequacy  based  on  anticipated  actions  by  the  Agreement  State  is 
no  longer  being  followed.   Currently,  the  finding  of  adequacy  or 
compatibility  is  based  on  whether  or  not  an  Agreement  State  has 
or  has  not  met  all  of  the  applicable  criteria  at  the  time  of  the 
Agreement  State  program  review.   In  addition,  at  the  direction  of 
the  Commission  the  staff  is  initiating  a  review  of 
existing  Agreement  State  program  guidance  and  principles  of 
operation  to  identify  improvements.  ^ 

A  copy  of  the  November  21,  1991  and  the  August  27,  1992  letters 
are  attached  for  the  record. 

Attachment: 
As  stated 

The  attachments  are  filed  for  the  record  in  the  subcommittee 
office. 
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UNITED  STATES  ^^^  >■         I  ^% 

NUCLEAR  REGULATORY  COMMISSION  ^^JLV«       S^^ 

WASHIMOTOM.  O.  C.  20SW  3 


....*^  OCT  2  6  1987  §  S 


•     -JO 
I 

Mr.  Richard  P.  Donovan,  Director  ^  ^ 

Department  of  Health  and  Welfare  ^ 

450  West  State  t^ 

Boise.  Idaho  83720  ^' 

Dear  Hr.  Donovan: 

This  confirms  the  discussion  Mr.  Ralph  S.  Heyer  held  with  Mr.  Charles  Moss. 
Ms.  Cheryl  Koshuta  and  Mr.  Mark  Torf  on  July  24,  1987.  following  our  review  of 
the  Idaho  Radiation  control  program  and  the  discussion  Mr.  Robert  Doda  held  by 
telephone  on  September  10,  1987  with  Mr  Torf. 

As  a  result  of  our  review,  we  were  able  to  offer  a  finding  of  adequacy  and 
compatibility  of  the  program.  Our  finding  of  compatibility  Is  based  upon  our 
understanding  that  (I)  the  updating  of  the  Idaho  Radiation  Control  Regulations 
Is  In  the  final  stages  and  the  revised  regulations  are  anticipated  to  be  promul- 
gated In  October  1987,  and  (2)  the  SUte  will  soon  Initiate  additional 
amendments  to  Include  the  September  23,  1981  NRC  amendment  to  10  CFR  Part  30 
(Am-241  calibration  sources)  and  the  Noventoer  30,  1981  amendment  to  10  CFR 
Part  20  (surveys).  These  amendments  were  inadvertently  overlooked  by  NRC  and 
the  State.  Adoption  of  them  will  be  needed  to  maintain  conpatlblllty.  Upon 
formal  promulgation  of  the  present  revision,  please  Inforw  the  Region  IV  State 
Agreements  Officer  of  the  effective  date.  During  the  exit  meeting,  Mr.  Heyer 
discussed  the  need  to  develop  escalated  enforcement  procedures  and  the 
importance  of  having  these  procedures  available  to  the  radiation  control 
program  staff.  We  encourage  the  development  of  these  formal  written 
procedures. 

Following  our  review,  the  State  Radiological  Health  Officer  and  the  radioactive 
materials  Senior  Radiation  Physicist  resigned  and  accepted  positions  outside 
the  State.  As  a  result,  there  Is  no  full  time  staff  qualified  and  experienced   ' 
in  radioactive  materials  rejulatlon  at  this  time.  It  Is  our  understanding, 
based  upon  telephone  discussions  between  Mr.  Torf  and  Mr.  Doda  on  September  29, 
1987.  that  the  State  Is  taking  accelerated  action  to  fill  these  vacancies  and 
In  the  Interim,  technical  support  will  be  provided  by  the  other  Senior  Radiation 
Physicist  and  technical  assistance  will  be  available  frwa  the  Idaho  National 
Engineering  Laboratory  (IMEL)  for  emergency  response.  This  situation  deserves 
your  close  attention.  Our  Regional  Office  plans  to  closely  follow  developments. 
We  appreciate  be1n«  kept  Informed  en  a  timely  basis  of  the  results  of  your 
efforts  to  fin  these  vacancies  and  would  like  confirmation  of  our  understanding 
of  the  interim  arrangements  with  INEL  for  emergency  response  and  the  use  of 
consultants  for  other  program  needs.  We  are  prepared  to  offer  limited 
technical  assistance  and  priority  training  when  staff  replacements  become 
available. 

An  explanation  of  our  policies  and  practices  for  reviewing  Agreement  State  pro- 
grams Is  attached  as  Enclosure  1.  Enclosure  2  is  a  copy  of  this  letter  for 
placement  In  the  State  Public  Document  Room  or  to  otherwise  be  made  available 
for  public  review.  ^^^ 
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Richard  P.  Donovan 


On  April  12,  1987,  NRC  reorganized  Its  staff.  The  State  Agreement  Program  Is 
now  a  part  of  the  new  Office  of  Governmental  and  Public  Affairs,  which  reports 
to  the  Commission,  One  purpose  of  this  organizational  change  was  fo  provide 
an  Improved  focus  for  NRC  relationships  with  the  States.  Our  regional  offices 
will  continue  to  administer  and  Implement  NRC's  regulatory  program.  We 
encourage  you  and  your  staff  to  continue  to  look  to  the  Regional  Administrator 
and  his  staff  as  the  primary  contact  with  NRC. 

I  appreciate  the  courtesy  and  cooperation  extended  to  Mr.  Heyer  during  the 
review  meeting. 

Sincerely, 


Carlton   Kannerer,  Director 
State,  Local  and  Indian 
Tribe  Programs 


Enclosures: 
As  stated 

cc  w/encls: 

Victor  Stello,  Executive  Director 
for  Operations,  NRC 

Mr.  Charles  Moss,  Deputy  Director 
Department  of  Health  and  Welfare 

Ms.  Cheryl  Koshuta,  Bureau  Chief 
Bureau  of  Hazardous  Materials 

Mr.  Robert  D.  Martin, 
Regional  Administrator,  Region  IV 

State  Public  Document  Roon 

NRC  Public  Document  Room 


bcc: 

Chairman  Zech 
Connlssloner  Bemthal 
Conmlssloner  Rogers 
R.  L.  Bangart 
J.  T.  enilland 
H.  L,  Brown 
R.  J.  Doda 
G.  F.  Sanborn 

.Bwisroi) 


Commissioner  Roberts 
Conmlssloner  Carr 

C.  C.  Kannerer,  SLITP 

D.  A.  Nussbauner,  SLITP 
D.  M.  Sollenberger,  NMSS 
W.  L.  Fisher 
R.  S.  Meyer 
Colorado  File 
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Enclosure  1  ^ 

AppTlcdtloTi  of  ■Guidelines  ^or  NRC  Review 
of  Agreefflcnt  State  Radiation  Control  Programs' 

The  "Guidelines  for  NRC  Review  of  Agreement  State  Radiation  Control  Programs," 
were  published  In  the  Federal  Register  on  June  4,  1987,  as  an  NRC  Pollcv 
Statement.  The  Guide  provides  29  Indicators  for  evaluating  Agreement  State 
program  areas.  Guidance  as  to  their  relative  Importance  to  an  Agreement  State 
program  is  provided  by  categorizing  the  Indicators  Into  2  categories. 

Category  I  Indicators  address  program  functions  which  directly  relate  to  the 
State's  ability  to  protect  the  public  health  and  safety.  If  significant 
problems  exist  in  several  Category  I  indicator  areas,  then  the  need  for 
improvements  may  be  critical. 

Category  II  indicators  address  program  functions  which  provide  essential 
technical  and  administrative  support  for  the  primary  program  functions.  Good 
performance  in  meeting  the  guidelines  for  these  indicators  is  essential  in 
order  to  avoid  the  development  of  problems  in  one  or  more  of  the  principal 
program  areas,  i.e.,  those  that  fall  under  Category  I  indicators.  Category  II 
indicators  frequently  can  be  used  to  identify  underlying  problems  that  are 
causing,  or  contributing  to,  difficulties  in  Category  I  indicators. 

It  is  the  NRC's  Intention  to  use  these  categories  in  the  following  manner. 
In  reporting  findings  to  State  management,  the  NRC  will  indicate  the  category 
of  each  comment  made.  If  no  significant  Category  I  comnents  are  provided, 
this  will  indicate  that  the  program  is  adequate  to  protect  the  public  health 
and  safety  and  is  compatibile  with  the  NRC's  program.  If  one  or  more 
significant  Category  I  coaments  are  provided,  the  State  will  be  notified  that 
the  program  deficiencies  nay  seriously  affect  the  State's  ability  to  protect  the 
public  health  and  safety  and  that  the  need  of  improvement  in  particular  program 
areas  is  critical.  If.  following  receipt  and  evaluation,  the  State's  response 
appears  satisfactory  In  addressing  the  significant  Category  I  coaments,  the 
staff  may  offer  findings  of  adequacy  and  compatibility  as  appropriate  or  defer 
such  offering  until  the  State's  actions  are  examined  and  their  effectiveness 
confirmed  in  a  subsequent  review.  If  additiona  information  is  needed  to 
evaluate  the  State's  actions,  the  saff  may  request  the  Information  through 
follow-up  correspondence  or  perform  a  fol1ow>up  or  special,  limited  review. 
NRC  staff  may  hold  a  special  meeting  with  appropriate  State  representatives. 
No  significant  items  will  be  left  unresolved  over  a  prolonged  period.  The 
Coonisslon  will  be  ifnonwd  of  the  results  of  the  reviews  of  the  individual 
Agreements  State  programs  and  copies  of  the  review  correspondence  to  the  States 
will  be  placed  in  the  NRC  Public  Document  Room.  If  the  State  program  does  not 
improve  or  if  additional  significant  Category  I  deficiencies  have  developed,  a 
staff  finding  that  the  program  is  not  adequate  will  be  considered  and  the  NRC 
may  Institute  proceeding  to  suspend  or  revoke  all  or  part  of  the  Agreement  in 
accordance  with  Section  274J  of  the  Act. 
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Insert  for  the  Record 
House  Subcommittee  on  Environment,  Energy  and  Natural  Resources 

August  2,  1993 

Insert  for  Page  188.  line  4334 

The  findings  during  the  July  24,  1987  review  of  the  Idaho  program 
were  documented  in  a  letter  dated  October  26,  1987.   As 
documented  in  the  October  letter,  a  finding  of  adequacy  was  made 
in  Idaho  during  the  1987  review  because  no  significant  problems 
were  noted  in  the  Category  I  indicators  which  have  a  direct 
bearing  on  public  health  and  safety.   A  finding  of  compatibility 
was  made  because  the  State's  rulemaking  process  for  the  overdue 
recfulations  was  in  the  final  stages  and  the  regulations  were  due 
to  be  final  in  October  1987.   In  addition,  the  State  was  asked  to 
notify  the  NRC  of  the  finalization  of  these  rules.   The  State 
notified  the  NRC  informally  that  these  rules  were  finalized  on 
November  30,  1987   (Please  see  the  attached  March  9,  1988 
memorandum  from  Robert  Doda  to  Donald  Nussbaumer.)   These 
findings  were  made  in  accordance  with  our  policy,  "Guidelines  for 
NRC  Review  of  Agreement  State  Radiation  Control  Program"  and 
practices  at  the  time  of  the  review. 

Subsequent  to  the  review,  the  program  manager  resigned  in 
August  1987,  and  was  immediately  replaced.   Also,  the  program's 
health  physicist  resigned  on  October  2,  1987.   This  was  noted  in 
the  letter  to  Idaho  dated  October  26,  1987.   Idaho  responded  to 
this  by  reassigning  an  x-ray  inspector  to  the  radioactive 
materials  program,  on  a  part  time  basis,  and  enlisted  the  aid  of 
the  health  physics  staff  at  the  Idaho  National  Engineering  Lab  to 
be  available  to  assist  the  state  in  the  event  of  an  incident 
involving  a  radiological  emergency. 

The  October  1987  determination  focused  on  the  NRC  staff 
evaluation  of  the  adequacy  of  Idaho's  Agreement  State  program  at 
the  time  of  the  July  1987  program  review.   The  staff  believed 
that  public  health  and  safety  was  being  adequately  protected  at 
the  time  of  the  July  1987  review.   Events  subsequent  to  the 
July  1987  review  and  NRC  concerns  were  addressed  in  a  letter 
dated  October  26,  1987  (attached). 

The  previous  practice  of  making  a  finding  of  compatibility  or 
adequacy  based  on  anticipated  actions  by  the  Agreement  State  is 
no  longer  being  followed.   Currently,  the  finding  of  adequacy  or 
compatibility  is  based  on  whether  or  not  an  Agreement  State  has 
or  has  not  met  all  of  the  applicable  criteria  at  the  time  of  the 
Agreement  State  program  review.   In  addition,  at  the  direction  of 
the  Commission  the  staff  is  initiating  a  review  of 
existing  Agreement  State  program  guidance  and  principles  of 
operation  to  identify  improvements. 

Attachment : 
As  stated 

The  accompanying  attachments  are  filed  for  the  record  in  the  subcommittee 
office. 
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MEMORANDUM  FOR:  Donald  A.  Nussbaumer,  Assistant  Director 
for  State  Agreements  Program 
State,  Local,  and  Indian  Tribe  Programs 

FROM:         Robert  J.  Doda,  State  Agreements  Officer 

SUBJECT:       TECHNICAL  ASSISTANCE  TO  THE  IDAHO  RADIATION  CONTROL  PROGRAM 


Technical  assistance  to  the  Idaho  radiation  control  program  Mas  provided  during 
the  Meek  of  November  16-20,  1987,  in  Boise,  Idaho.  The  assistance  consisted  of 
a  confirmation  of  the  adequacy  of  recent  licensing  actions,  the  revleM  and 
completion  of  several  neM  licensing  actions,  the  performance  of  one 
Inspection,  and  the  initial  training  of  one  individual  in  licensing, 
inspection,  and  administrative  duties  associated  Mith  an  Agreement  program. 

The  folloMing  specific  assistance  Mas  provided: 

(1)  Seven  license  amendments,  one  neM  license  Issuance,  and  one  license 
termination  Mere  a11  reviCMed,  as  part  of  a  group  of  recently  completed 
actions  by  the  State,  for  proper  handling  by  the  Compliance  Section. 
Changes  and  corrected  sheets  Mere  Issued  Mhere  needed. 

(2)  Four  new  license  and  amendment  requests  (out  of  six)  Mere  revleMed  and  set 
up  for  typing.  This  leaves  only  tMO  licensing  actions  In  backlog  at  the 
present  time. 

(3)  One  inspection  Mas  performed  at  Nucell,  Inc.,  Idaho  Lie.  No.  IDA-244. 
The  inspection  report  Mas  completed  In  draft  form. 

(4)  Administrative  procedures  and  relationships  Mith  the  NRC  regarding  an 
Agreement  State  program  were  discussed  at  soae  length  Mith  the  Compliance 
Section  staff. 

The  Idaho  program,  at  the  coapletlon  of  above  assistance,  had  2  licensing 
actions  and  15  Inspections  In  backlog.  Eight  of  the  inspections  are  for 
moisture-density  gauges,  and  only  three  are  for  priority  1  and  2 
licensees.  The  Idaho  revised  radiation  control  regulations  have  been 
adopted  Mith  an  effective  date  near  the  end  of  November  1987. 

On  the  last  day  of  the  week  of  assistance,  November  20.  1987,  •  closeout 
meeting  Mas  held  Mith  Ms.  Cheryl  KoshuU,  Chief,  Idaho  Hazardous  Materials 
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Bureau,  and  Mr.  Mart  Torf,  Manager,  Compliance  Section,  They  were  told  that  it 
was  important  to  hire  the  two  new  staff  members  for  the  Compliance  Section  at 
the  earliest  possible  time  In  order  to  maintain  continuity  and  order  within  the 
Agreement  program.  They  were  also  told  that  It  was  imperative  to  hire  someone 
with  health  physics  expertise.  Mr.  Ernie  Ranleri,  Compliance  Section,  does  not 
have  a  health  physics  background  but  does  have  an  extensive  amount  of 
experience  In  X-ray  registration  and  compliance.  Me  also  Is  competent  with 
survey  instrumentation  and  In  emergency  response  activities  relating  to 
radioactive  materials. 

We  plan  to  follow  the  hiring  process  closely  In  Idaho  and  anticipate  some 
action  by  the  end  of  December  1987.  Any  further  recommendations  for  the  Idaho 
program  will  come  after  this  period. 

j.sn«4  too 

»..  J.  COOA"- 

Robert  J.-Ooda  ^ 

State  Agreements  Program 

bcc: 

R.  D.  Martin 

R.  L.  Bangart 

W.  L.  Fisher 

W.  L.  Brown 

J.  T.  Gllllland 

G.  F.  Sanborn 

Idaho  File 
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MEKORANDUM  FOP:  Donald  A.  Nussbaumer,  Assistant  Director 
for  State  Agreements  Program, 
State,  Local,  and  Indian  Tribe  Programs 

FROM:  Robert  J.  Doda,  State  Agreements  Officer 

SUBJECT:        IDAHO  MIO-REVIEW  MEETING 

A  mid-review  meeting  was  held  with  personnel  responsible  for  the  Idaho 
radiation  control  program  during  February  29-March  1,  1988,  In  Boise,  Idaho. 
The  following  staff  members  from  the  Idaho  Department  of  Health  and  Welfare 
were  contacted  during  the  meeting: 

1.  Cheryl  Koshuta,  Chief 
Bureau  of  Hazardous  Materials 

2.  Ernie  Ranlerl,  Supervisor 
Radiation  Section 

Program  status  was  assessed  by  Robert  J.  Doda,  NRC  Region  IV.  During  the 
review,  certain  file  reviews  and  other  discussions  regarding  the  Section's 
administrative  and  technical  procedures  were  conducted.  In'addition,  a  rather 
exacting  review  was  made  of  the  State's  licensee  data  base  for  licensing  and 
Inspection  history  and  status.  This  was  made  to  gain  assurance  that  the 
State's  program  was  not  becoming  unmanageable  since  the  loss  of  the  last 
technically  qualified  staff  member  in  October  1987. 

Status  of  Reconmendations  from  Previous  Program  Review 

The  previous  review  of  the  Idaho  radiation  control  program  occurred  on  July  7, 
1987.  As  a  result  of  that  review,  the  Idaho  program  was  found  to  be  adequate 
to  protect  public  health  and  safety,  and.ccapatlble  with  the  NRC's  program  for 
similar  materials.  However,  that  review  disclosed  •  problem  In  one  program 
area  relating  to  Status  of  Regulations.  Our  finding  of  compatibility  was  based 
upon  our  understanding  that  (1)  the  updating  of  the  Idaho  Radiation  Control 
Regulations  was  in  the  final  stages  and  the  revised  reoulations  were 
anticipated  to  be  pronulgated  In  the  near  future,  and  (2)  the  State  would  soon 
Initiate  additional  aaendaents  to  Include  the  Septenber  23,  1981  NRC  amendment 
to  10  CFR  Part  30  (Aii-241  calibration  sources)  and  the  Novesber  30,  1981 
■nendnent  to  10  CFR  Part  20  (surveys).  These  matters  were  compiled  with  and 
Idaho's  revised  regulations  were  passed  on  Noveaber  30,  1987.  Also,  they  did 
Include  the  two  amendments  mentioned  previously. 

Another  problem  developed  shortly  after  the  July  7,  1987  review.  Following  our 
review,  the  State  Radiological  Health  Officer  and  the  radioactive  materials 
Senior  Radiation  Physicist  resigned  and  accepted  positions  outside  the  State. 
The  former  left  In  August  1987,  and  the  latter  on  October  2,  1987.  As  a 
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result,  there  were  no  full  time  staff  qualified  and  experienced  In  radioactive 
materials  regulation.  It  was  our  understanding  that  the  State  was  taking 
accelerated  action  to  fill  these  vacancies  and  in  the  Interim,  technical 
support  would  be  provided  by  the  other  Senior  Radiation  Physicist  and  technical 
assistance  would  be  available  from  the  Idaho  National  Engineering 
Laboratory  (INEL)  for  emergency  response.  We  asked  to  be  kept  informed  on  a 
timely  basis  of  the  results  of  Idaho's  efforts  to  fill  these  vacancies,  and  we 
asked  for  confirmation  of  the  interim  arrangements  with  INEL  for  emergency 
response  and  the  use  of  consultants  for  other  program  needs.  We  provided  some 
limited  technical  assistance  and  training  during  the  week  of  November  16-?0, 
1987.  Licensing  assistance,  training,  and  one  inspection  was  accomplished 
during  the  week]  Ernie  Ranierl,  an  x-ray  inspector,  was  the  only  person  active 
In  the  agreement  materials  program  at  that  time. 

Significant  Program  Changes  Since  the  Previous  Program  Review  and  Current 
Program  Status  (as  of  ^'arch  1.  1988) 

There  have  been  a  number  of  significant  program  changes  since  the  previous 
review.  These  are  listed  below: 

1.  The  following  staff  nembers  have  left  the  program: 

Robert  Funderburg  -  August  1987 
Larry  BoschuU  -  October  2,  1987 
Mark  Torf  -  January  25,  1988 

2.  Idaho's  revised  regulations  were  promulgated  on  November  30,  1987. 

3.  The  licensing  program  Is  essentially  up  to  date,  with  only  two 
licensing  actions  In  backlog  at  the  present  time. 

4.  The  inspection  program  has  not  been  conducted  since  October  2,  1987, 
with  the  resBlt  that  the  Inspection  backlog  has  built  up  to  22  at  the 
present  time  (see  enclosure). 

5.  Essentially,  only  one  Priority  I  or  II  license  Is  significantly 
overdue  for  Inspection,  Idaho  State  University  -  8  aonths. 

6.  Idaho's  licensee  data  base  (ADP)  Is  accurate  up  to  the  date  of 
October  2.  1987.  Since  that  time,  licensing  actions  have  been 
accurately  maintained  In  •  hand-written  log  and  can  easily  be  added 
to  the  ADP  data  base.  Only  one  Inspection  has  been  completed  since 
October  2,  1987. 

7.  Idaho  has  surveyed  all  but  one  of  the  customer  facilities  for  3M 
static  eliminators.  Assistance  was  provided  by  INEL  and  NRC. 

9  facilities  -  surveyed  by  Idaho  Compliance  Section 
4  facilities  -  surveyed  by  Idaho  National  Engineering  Lab 
1  facility  -  surveyed  by  NRC  Inspector  (This  was  the  major  user 
of  static  eliminators  in  the  country.) 
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8.  The  Idaho  Hazardous  Materials  Bureau  moved  their  offices  from  one 
floor  to  another  floor  In  the  same  State  office  building  durlno 
January  19PR.  '     ' 

9.  A  new  Radiation  Physicist.  Michael  Mays,  has  been  hired  and  will 
st«rt  work  on  March  14,  1988. 

10.  The  search  for  the  second  vacant  position  In  the  Compliance  Section 
1s  continuing,  with  preference  for  a  Canadian  citizen  (Imnlgratlop 
and  Naturalization  Service  requirements  for  a  work  permit  and  visa 
make  this  a  lengthy  process). 

11.  The  Idaho  program  Is  being  further  Impacted  at  the  present  time  by 
the  need  to  coordinate  three  DOE  training  courses  by  April  1988, 
relatlnp  to  the  movement  of  radioactive  waste  through  the  State  to 
the  WIPP  site  In  New  Mexico:  (1)  First  responders  training. 

(?)  Mitigation  training,  and  (3)  Coimnd  and  control  training. 

Recommendations 

The  Idaho  radiation  control  program  should  be  monitored  closely  for  the 
obtalnment  of  a  full  and  adequate  staff. 

•   License  review  training  should  be  provided  at  an  early  date  In  NRC's 
Region  IV  offices  for  the  newly  hired  Radiation  Physicist  In  the  Idaho 
program  (This  would  be  In  the  fona  of  several  days  of  one-on-one 
training). 

Reconriendatlon  Reqardino  Next  Routine  Program  Review 

The  Idaho  radiation  control  program  was  found  to  have  significant  problems 
during  this  mid-review  meeting  concerning  an  adequate  fUffIng  level  and  an 
adequate  Inspection  program  for  agreemnt  materials.  He  rtcoiMnd  that  the 
next  routine  program  review  be  conducted  on  or  before  January  1989.  The 
program  should  be  monitored  closely  for  any  further  adverse  conditions  during 
the  Interim  period.  * 


Robert  J.  Dodi 

State  Agreements  Officer 


Enclosure:  As  stated 


231 

ENCLOSURE 

IDAHO  MID-REVIEW  MEETING  (3-1-88) 
AGREEMENT  STATE  PROGRAM  REVIEW  COMPARATIVE  INFORMATION 


Previous 

Review 

7-4-87 

Technical 

Assistance 

11-20-87 

H^d-Rev^ew 

Status 

3-1-88 

1. 

Number  of  Licenses 

128 

134 

135 

2. 

Person-Years  in  Agreement  Program 

1.58 

.8  (est.) 

.B  (est) 

3. 

Person-Years  per  100  Licenses 

1.2 

.60 

.59 

4. 

Number  of  Inspections  Performed 

49 

0** 

0 

5. 

Number  of  Inspections  Overdue 

6 

15 

22 

6. 

Number  of  Priority  I/II  Overdue 

1 

3 

5* 

7. 

Staff  Turnover 

0 

2 

1 

8. 

Licensing  Action  Backlog 

0 

2 

2 

*Essent1a11y,  only  one  significant  license,  Idaho  State  University,  Is  overdue 
(by  8  months)  In  Priorities  I  and  II.  Two  radiography  licenses  just  became 
overdue  In  February  1988;  and  two  other  radiography  licenses  are  not  active 
and  are  just  storing  radiography  caneras. 

**0ne  Inspection  was  pcrfonaed  (Nucell,  Inc.)  during  the  week  of  technical 
assistance  (November  16-20,  1987)  by  NRC. 
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Insert  for  Page  191.  line  4376 

The  documents  pertaining  to  the  above  request  are: 

1.  Letter  dated  November  5,  1990,  for  Carlton  Kammerer, 
Director  of  OSP  from  Cheryl  Koshuta,  Chief  Hazardous 
Materials  Bureau,  Idaho  Department  of  Health  and  Welfare. 

2.  Letter  dated  November  16,  1990,  for  Ms.  Cheryl  Koshuta, 
Chief  Bureau  of  Hazardous  Materials,  Idaiho  Department  of 
Health  and  Welfare  from  Carlton  Keunmerer,  Director  OSP. 

3.  Letter  dated  November  20,  1990,  for  Carlton  Kammerer, 
Director  OSP  from  Ms.  Cheryl  Koshuta,  Chief  Bureau  of 
Hazardous  Materials,  Idaho  Department  of  Health  and  Welfare. 

4.  Letter  dated  November  28,  1990,  for  Charles  Hardin, 
Executive  Director  CRCPD  from  Brian  Monson,  Manager, 
Compliance  Section,  Hazardous  Materials  Bureau,  Idaho 
Department  of  Health  and  Welfare. 

5.  Letter  dated  November  30,  1990,  for  John  Martin,  Manager, 
Environmental  Safety  and  Health  Oversight  Group,  DOE  INEL 
from  Brian  Monson,  Manager,  Compliance  Section  Hazardous 
Materials  Bureau,  Idaho  Department  of  Health  and  Welfare. 

6.  Letter  dated  December  14,  1990,  for  Brian  Monson,  Manager, 
Compliance  Section  Hazardous  Materials  Bureau,  Idaho 
Department  of  Health  and  Welfare  from  Charles  Hardin, 
Executive  Director  CRCPD. 

Copies  of  these  documents  are  attached  for  the  record. 

Attachments : 
As  stated 

The  accompanying  attachments  are  filed  for  the  record  in  the 
subcommittee  office. 
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September  20,  1989 


Department  of  Health  and  Welfare 
ATTN:  Richard  P.  Donovan,  Director 
450  West  State 
Boise.  Idaho  83720 

Dear  Mr.  Donovan: 

This  confirns  the  discussion  Mr.  Robert  J.  Doda  held  with  Mr.  David  Humphrey, 
Ms.  Cheryl  Koshuta,  Mr.  Joe  Nagel ,  and  Mr.  Brian  Monson,  on  July  27,  1989 
following  our  review  of  the  Idaho  radiation  control  program. 

As  a  result  of  our  review  of  the  State's  program  and  the  routine  exchange  of 
irformation  between  the  Nuclear  Regulatory  Coinrission  and  the  State  of  Idaho, 
the  staff  determined  that  the  Idaho  radiation  control  program  for  regulation 
of  agreement  materials  Is  adequate  to  protect  the  public  health  and  safety 
and  is  compatible  with  the  Commission's  program. 

We  wish  to  connend  the  staff  for  the  significant  amount  of  effort  expended 
during  the  last  H  years  to  Improve  the  agreement  materials  program.  We 
rcted  that  the  Compliance  Section  has  completed  Inspections  fcr  the  State's 
major  licensees,  has  performed  follow-up  actions  for  several  significant 
Inspection  matters,  and  has  written  well  documented  Inspection  reports.  He 
believp  these  types  of  actions  will  enhance  the  effectiveness  of  your  program 
to  protect  public  health  and  safety. 

However,  we  have  learned  that,  since  our  review,  a  key  member  of  the  radiation 
control  staff  has  resigned  (August  18,  1989).  This  position.  Senior  Health 
Physicist,  now  vacant,  is  a  key  one  for  the  State's  Agreement  program  for 
roCioactive  materials.  Special  training  efforts  were  recently  mounted  by 
NRC  for  Idaho  staff  following  the  earlier  loss  of  other  trained  and 
experienced  personnel  in  the  Idaho  program.  Since  the  present  loss  has  a 
potential  for  significant  Impact  upon  the  State's  ability  tc  maintain  an 
adequate  and  compatible  program,  limedlate  steps  nust  be  taken  to  fill  this 
vacancy. 

An  explanation  of  our  policies  and  practices  for  reviewing  Agreement  State 
programs  1s  attached  as  Enclosure  1. 

Enclosure  2  contains  sunnarles  of  one  Category  I,  and  two  Category  II 
cotiwents  that  were  developed  during  our  review  of  the  program.  These 
conments  were  discussed  with  Mr.  Brian  Monson  and  his  staff  during  our 
exit  meeting  with  him.  He  was  advised  at  that  time  that  a  response  to 
these  findings  would  be  requested  by  this  office  and  you  may  wish  to 
have  Mr.  Monson  address  the  enclosed  comnents  and  reconnendatlons. 
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As  I  discussed  with  you,  we  are  greatly  concerned  over  the  high  turnover 
in  the  radioactive  materials  staff.  You  must  take  proinpt,  positive  steps 
to  minimize  the  Impact  of  this  staff  loss  upon  the  adequacy  of  the  State 
programs.  I  would  appreciate  receiving  from  you  your  plans  to  fill  this 
vacancy,  the  action  you  are  taking  to  Identify  the  causes  of  the  staff 
turnover,  and  the  steps  taken  to  enhance  staff  retention. 


I  appreciate  the  courtesy  and  cooperation  you  and  your  staff  extended  to 
Mr.  Ooda  during  the  review  meeting.  Also,  I  am  enclosing  a  copy  of  this 
letter  for  placement  in  the  State  Public  Document  Room  or  to  otherwise  be 
made  available  for  review. 

Sincerely, 


original  signed  by  Carlton  Kamtnerer 

Carlton  Kamnerer,  Director 

State,  Local  and  Indian  Tribe  Programs 

Office  of  Governmental  and  Public  Affairs 


Enclosures:  As  stated 


cc  w/enclosures: 

J.  K.  Taylor,  Acting  Executive  Director  for  Operations 

R.  D.  Martin,  Regional  Administrator,  RIV 

Ms.  Cheryl  Koshuta,  Chief,  Bureau  of  Hazardous  Materials 

NRC  Public  Document  Room 

State  Public  Document  Room 

bcc:  Chairman  Carr 

Conmissloner  Roberts 
Comrissioner  Rogers 
Connissioner  Curtiss 
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ENCLOSURE  1 


APPL ICATION  OF  "GUIDELINES  FOR  NRC  REVIEW 
OF  A6RgEH£NT  STATE  fJADIATIpN  miMi   PROGRAMS" 

The  "Guidelines  for  NRC  Review  of  Agreement  State  Radiation  Control  Programs" 
were  published  in  the  Federal  Register  on  June  4,  1987,  as  an  NRC  Policy 
Statement.  The  Guidelines  provide  29  Indicators  for  evaluating  Agreement 
State  program  areas.  Guidance  as  to  their  relative  Importance  to  an  Agreement 
State  program  Is  provided  by  categorizing  the  Indicators  Into  two  categories. 

Category  I  Indicators  address  program  functions  which  directly  relate  to  the 
State's  ability  to  protect  the  public  health  and  safety.  If  significant 
problems  exist  in  several  Category  I  Indicator  areas,  then  the  need  for 
Improvements  may  be  critical. 

Category  II  indicators  address  program  functions  which  provide  essential 
technical  and  administrative  support  for  the  primary  program  functions.  Good 
performance  in  meeting  the  guidelines  for  these  Indicators  is  essential  In 
order  to  avoid  the  development  of  problems  In  one  or  more  of  the  principal 
program  areas,  i.e.,  those  that  fall  under  Category  I  Indicators.  Category  II 
indicators  frequently  can  be  used  to  Identify  underlying  problems  that  are 
causing,  or  contributing  to,  difficulties  In  Category  I  Indicators. 

It  Is  the  NRC's  Intention  to  use  these  categories  1n  the  following  manner.  In 
reporting  findings  to  State  management,  the  NRC  will  Indicate  the  category  of 
each  coment  made.  If  no  significant  Category  I  coitments  are  provided,  this 
will  indicate  that  the  program  Is  adequate  to  protect  the  public  health  and 
safety  and  is  compatible  with  the  NRC's  program.  If  one  or  more  significant 
Category  I  comments  are  provided,  the  State  will  be  notified  that  the  program 
deficiencies  may  seriously  affect  the  State's  ability  to  protect  the  public 
health  and  safety  and  that  the  need  for  Improvement  In  particular  program  areas 
is  critical.  If,  following  receipt  and  evaluation,  the  State's  response 
appears  satisfactory  in  addressing  the  significant  Category  I  coiments,  the 
staff  may  offer  findings  of  adequacy  and  compatibility  as  appropriate  or  defer 
such  offering  until  the  State's  actions  are  examined  and  their  effectiveness 
confirmed  In  a  subsequent  review.  If  additional  Information  Is  needed  to 
evaluate  the  State's  actions,  the  staff  nay  request  the  Information  through 
foUow-up  correspondence  or  perform  a  fo11ow-up  or  special,  limited  review. 
NRC  staff  nay  hold  a  special  meeting  with  appropriate  State  representatives. 
No  significant  Items  will  be  left  unresolved  over  a  prolonged  period.  The 
Connlsslon  will  be  Infomed  of  the  results  of  the  reviews  of  the  Individual 
Agreement  State  Programs  and  copies  of  the  review  correspondence  to  the  States 
win  be  placed  In  the  NRC  Public  Oocunent  Room.  If  the  State  program  does  not 
Improve  or  If  additional  significant  Category  I  deficiencies  have  developed,  a 
staff  finding  that  the  program  Is  not  adequate  will  be  considered  and  the  NRC 
may  Institute  proceedings  to  suspend  or  revoke  all  or  part  of  the  Agreement  In 
accordance  with  Section  274J  of  the  Act,  as  amended. 
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SUMMARY  PF  ASSESSMENTS  AND  COMMENTS 

FOR  The  Ibm  RAB!AT!On  CQkTROl  PROfiffAM 
JULV  24.  1567  TO  JULY  26.  1^7 


Scope  of  Review 


This  program  review  was  conducted  in  accordance  with  the  Conmisslon's  Policy 
Statement  for  reviewing  Agreement  State  Programs  published  In  the  Federal 
Register  on  June  4,  1987,  and  the  Internal  procedures  established  by  the  Office 
of  Governmental  and  Public  Affairs,  State  Agreements  Program.  The  State's 
program  was  reviewed  against  the  29  program  Indicators  provided  In  the 
Guidelines.  The  review  included  Inspector  accompaniments,  discussions  with 
program  management  and  staff,  technical  evaluation  of  selected  license  and 
compliance  files,  and  the  evaluation  of  the  State's  responses  to  an  NRC 
questionnaire  that  was  sent  to  the  State  in  preparation  for  the  review. 

The  19th  Regulatory  Program  Review  meeting  with  Idaho  representatives  was  held 
during  the  period  of  July  24-28,  1989  In  Boise,  Idaho.  The  State  was 
represented  by  Mr.  Brian  Monson,  Manager,  Compliance  Section; 
Mr.  Ernie  Ranieri,  Radiation  Physicist  Supervisor;  and  Mr.  Mike  Mays,  Senior 
Rad-ation  Physicist.  The  NRC  was  represented  by  Mr.  Robert  J.  Doda,  State 
Agreements  Officer,  NRC,  Region  IV.  A  review  of  selected  license  and 
compliance  files  was  conducted  during  July  25  and  26,  1989.  A  review  of 
legislation  and  regulations,  organization,  management  and  administration,  and 
personnel  was  conducted  on  July  24  and  25,  1989.  A  sumnary  meeting  regarding 
results  cf  the  regulatory  program  review  was  held  with  f.r.   David  L.  Humphrey, 
Deputy  Director;  Ms.  Cheryl  Koshuta.  Bureau  Chief;  and  Mr.  Brian  Monson  on 
July  27,  1989. 

In  addition  to  the  routine  program  review,  an  accompaniment  Inspection  was 
made  at  a  major  medical  licensee,  St.  Luke's  Regional  Medical  Center,  License 
Number  IDA-13-2. 

Conclusion 

As  a  result  of  our  review  of  the  State's  program  and  the  routine  exchange  of 
Infomation  between  the  NRC  and  the  State  of  Idaho,  the  staff  determined  that 
the  Idaho  program  for  the  regulation  of  agreement  materials  Is  adequate  to 
protect  public  health  and  safety  and  is  coopatlble  with  the  NRC's  program 
for  the  regulation  of  similar  materials.  However,  since  the  review,  the  Senior 
Health  Physicist,  who  is  the  key  individual  for  the  radioactive  materials 
program,  resigned.  This  State  has  lost  several  trained,  qualified  individuals 
In  recent  years  through  resignations.  This  turnover  directly  affects  the 
State's  ability  to  maintain  an  adequate  and  compatible  radiation  control 
program.  The  State  needs  to  take  prompt  action  to  fill  this  vacancy  and  take 
positive  steps  to  correct  the  causes  of  this  turnover. 
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Status  of   Program  Related  to  Previous  NRC  Findings 

The  previous  NRC  program  review  was  concluded  July  24,  1987,  and  conments  and 
reconiDendatlons  were  sent  to  the  State  In  a  letter  dated  October  28,  1987.  At 
that  time,  the  program  was  found  to  be  adequate  to  protect  the  public  health 
and  safety,  and  compatible  with  the  NRC's  program  for  the  regulation  of  similar 
materials.  At  that  time,  the  State's  revised  regulations  were  expected  to  be 
promulgated  In  October  1987.  They  were  actually  promulgated  on  November  30, 
1987. 

The  comments  and  recoimendatlons  from  the  previous  program  review  were 
followed  up  and  the  State's  responses  were  evaluated  for  adequacy.  All 
previous  cotmients  and  recommendations  have  been  closed  out  except  for  a 
following  contnent  that  Is  Identified  as  a  repeat  conment. 

Current  Review  Conments  and  Recommendations 

The  Idaho  radiation  control  program  (RCP)  satisfies  the  guidelines  In  26  of 
the  29  Indicators.  The  State  did  not  meet  the  guidelines  in  two  Category  II 
Indicators,  Staffing  Level,  and  Inspection  Procedures.  The  Category  I  conment 
is  related  tc  Enforcement  Procedures.  The  following  recotimendatlons  are  made 
and  a   response  1s  requested. 

1.   Enforcement  Procedures  is  a  Category  I  indicator.  The  following  minor 
conment  and  recommendation  Is  made. 

Conment 

We  found  during  the  review  that  the  radiation  control  program  does  not 
have  up-to-date  written  escalated  enforcement  procedures  for  guidance  to 
the  sta**.  Several  different  and  somewhat  overlapping  procedures  exist 
1r  written  form  which  should  be  consolidated  into  a  current  Department 
procedure.  We  believe  this  problem  is  of  minor  significance  since  the 
State  has  certain  enforcement  authorities  in  place  and  has  exercised  some 
of  these  authorities  in  the  recent  past;  examples  include  enforcement 
conferences,  impoundment  of  radioactive  materials,  and  follow-up 
inspections. 

Reconmendation 

We  recommend  that  up-to-date  written  escalated  enforcement  procedures  be 
developed  for  the  Compliance  Section's  procedures  manual  and  that  all 
appropriate  personnel  be  Instructed  in  the  application  of  these  procedures. 
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2.  Staffing  Level  1s  a  Category  II  Indicator. 

Comment 

At  the  time  of  the  review  the  technical  staffing  level  for  this  review 
period  was  found  to  be  0.92  person-years  per  100  licenses,  which  Is 
slightly  below  the  NRC  guideline  range  of  1.0  to  1.5  person-years  per 
100  licenses.  This  low  level  was  attributed  to  an  Increased  total  number 
of  licenses  and  to  a  need  for  staff  attention  to  matters  outside  the 
agreement  materials  program  (such  as  UMTRAP  activities  for  the  Lowman  site 
and  other  activities  relating  to  INEL  near  Idaho  Falls,  Idaho).  The  staff 
has  handled  an  extraordinary  amount  at  work  1n  the  last  li  years,  both  in 
routine  program  activities  and  in  special  projects  and  escalated 
enforcement  cases.  We  have  learned,  however,  that  since  our  review  a  key 
member  of  the  radiation  control  staff  has  resigned  (August  18,  198S). 
With  the  above  resignation,  the  Idaho  staffing  level  for  the  agreement 
materials  program  has  become  critical.  We  are  also  greatly  concerned 
because  the  State  has  a  history  of  losing  trained,  experienced  personnel 
in  the  radioactive  materials  program. 

Recommendation 

A  qualified  replacement  must  be  added  to  the  program  as  soon  as  possible 
In  order  to  maintain  an  adequate  radiation  control  program  by  the  State 
and  steps  must  be  taken  to  reduce  the  high  turnover  rate  for  experienced, 
trained  staff  in  the  radioactive  materials  program.  We  also  recomnend 
the  Department  closely  monitor  the  future  staffing  needs  for  the  agreement 
materials  program,  with  consideration  of  the  additional  effort  needed  for 
licensing  activities  and  staff  attention  to  other  program  areas.  We 
support  the  decision  unit  being  submitted  by  the  Division  for  an 
additional  FTE  for  the  Idaho  agreement  materials  program. 

3.  Inspection  Procedures  (Category  II  indicator) 

Coirment 

Our  review  disclosed  that  certain  Inspection  policies  were  not  available 
to  the  technical  staff  in  written  form.  This  is  of  Increased  concern 
during  periods  of  high  staff  turnover,  such  as  recently  experienced  by  the 
Idaho  radiation  control  program. 

Recowmendation 

We  recomnend  that  written  inspection  policies  be  established  for: 
(1)  conducting  unannounced  Inspections;  (2)  following  up  and  closing  out 
previous  violations;  (3)  assurlna  exit  interviews  with  nanagenent; 
(4)  Interviewing  workers;  and  (5;  observing  operations. 
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$unTnar>  Discusslor  with  State  Representatives 

A  sumrary  meeting  to  present  the  results  of  the  regulatory  program  review  was 
held  with  Mr.  David  L.  Humphrey,  Ms.  Cheryl  Koshuta,  and  Mr.  Brian  Monson  on 
July  27,  1989.  The  scope  and  findings  of  the  review  were  discussed. 

Mr.  Hunphrey  was  told  the  results  of  our  program  review.  He  was  Informed  of 
the  sigriflcance  of  the  one  Category  I  conment  regarding  escalated  enforcement 
procedures;  and  the  other  two  recomnendatlons  had  rather  straightforward 
actions,  which  could  address  the  resolution  of  these  coimients.  The  Category  II 
coitnent  on  staffing  was  wde  for  cautionary  purposes  only.  In  light  of  the 
Inordinate  amount  of  work  accomplished  by  the  staff  In  the  last  11  years. 

fir.  Humphrey  stated  the  Division  was  aware  of  the  workload  in  radiation  control 
and  had  made  the  addition  of  one  FTE  the  top  priority  within  the  Division.  He 
also  expressed  the  State's  appreciation  for  past  NRC  technical  assistance  and 
specialized  training  for  the  Bureau's  staff.  He  said  the  Department  will 
continue  to  support  the  radiation  control  progran,  any  NRC-sponsored  training 
courses,  and  cooperative  efforts  with  the  NRC  and  other  Agreement  State 
Programs. 

A  close-out  meeting  with  the  RCP  technical  staff  was  conducted  on  July  27, 
1989.  The  State  was  represented  by  Brian  Monson,  Manager,  Compliance  Section, 
and  Ernie  Ranieri,  Radioactive  Materials  Supervisor,  and  Mike  Mays.  The  review 
puidellne  questions  and  the  State's  responses  were  discussed  in  detail.  In 
addition,  the  results  of  the  license  and  conpliance  casework  reviews  were 
provided  to  the  staff  for  discussion. 
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Insert  for  the  Record 
House  Subcommittee  on  Environment,  Energy  and  Natural  Resources 

August  2,  1993 

Insert  for  Page  193.  line  AAn^ 

A  routine  Idaho  program  review  was  concluded  on  July  27.  1989  and 
documented  in  letter  dated  September  20,  1989.   The  program  was 
found  to  be  adequate  and  compatible  for  the  review  period  ending 
July  27,  1989,  which  was  in  keeping  with  the  then  NRC  staff 
practice.   Subsequent  to  the  review  a  health  physicist  resigned 
(August  18   1989) ,  and  the  potential  for  a  significant  impalt 
upon  the  state's  program  was  emphasized  in  the  review  letter  that 
was  sent  to  Idaho  on  September  20,  1989.   This  same  health 
physicist  was  rehired  by  the  state  within  30-60  days  of  his 
resignation  on  August  18,  1989. 

Staff  is  presently  following  the  practice  discussed  above  in 
Which  any  significant  change  in  an  Agreement  State's  program  that 
has  taken  place  prior  to  KRC's  review  letter  will  be  brought  to 
the  State's  attention.   In  addition,  at  the  direction  of  the 
Commission  the  staff  is  initiating  a  review  of  existing  Agreement 
State  program  guidance  and  principles  of  operation  to  identify 
improvements.   Factoring  into  the  NRC  adequacy  determination  any 
substantive  events  that  occur  between  the  time  of  program  review 
and  the  time  of  the  issuance  of  the  NRC  letter  will  be  evaluated. 
This  would  permit  NRC  to  factor  into  these  findings  any  changes, 
either  positive  or  negative,  that  have  taken  place  since  the 
actual  review. 
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UNITED  STATES 
NUCLEAR  REGULATORY  COMMISSION 

WASHINGTON.  O.  C.  20S55 

July  9,  1990 


MEMORANDUM  FOR: 

FROM: 
SUBJECT: 

BACKGROUND 


Vandy  L.  Miller,  Assistant  Director 

for  State  Agreements  Program 
State  Programs,  GPA 

Sf!"'*'  f,^*"^ ''"«'■.  Special  Assistant  to  the 
Regional  Administrator 

IDAHO  REVIEW  VISIT 


&CU.I4 


I  7/^^/9o 


Hazardous  Materials  of  the  DepaJJmenEof  H^Uh'^nS'we'l^afe:""  °' 

1.  Organization  and  Staffing  Level 

2.  Status  of  Itens  from  Last  Review 

a)  Escalated  Enforcement  Procedures 

b)  High  Staff  Turnover  Rate 

c)  Inspection  Procedures 
StctLS  of  Inspection  Profrirn 
Stelus  of  f.aitrials  Licensing  Progrir, 
Out-of-state  Licensees 
Reciprocity  Practice 

7.  Significant  Incidents 

8.  Status  of  Regulations 
DISCUSSION 

Mlrhrrt^M^D.**''.^'^?*''  ^"'■^"9  the  visit  was  primarily  provided  by 
Si  5"  tJ  J  LS'Sonln^^Mr^""  Physicist.  'aIso.  d1s?u«ions  Jjre 


3. 
4. 
5. 
6. 
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One  Item  that  the  Bureau  wished  to  bring  to  the  attention  of  the  Office 
of  State  Program*  1$  the  relatively  short  time  allotted  for  comnents  In 
some  All  Agreement  State  letters.  As  an  example,  letter  SP-90-100, 
'Advisory  Cocinittee  on  Kedlca)  Uses  of  Isotopes  Meeting  Announcement,*  Is 
dated  June  8.  The  letter  was  received  by  the  Bureau  on  June  15,  and 
conments  were  requested  no  later  than  June  19  with  an  Intervening  weekend. 
The  Idaho  staff  indicated  that  this  is  not  an  Isolated  instance  and  they 
requested  that  State  Programs  provide  more  time  for  the  States  to  respond. 

Comnents  on  the  specific  subject  areas  follow: 

1.  There  have  been  no  organizational  changes  to  the  radiation  control 
portion  of  the  Division  of  Environmental  Quality/Departnent  of 
Health  and  Welfare  since  the  last  review. 

Until  recently,  the  radiation  control  program  was  staffed  with  three 
positions:  a  radiation  supervisor,  a  radioactive  materials 
specialist,  and  an  x-ray  specialist.  In  the  Department  of  Health  and 
Welfare  1990  budget,  two  FTE  positions  for  the  radiation  control 
program  were  requested.  Neither  position  was  Included  in  the  budget 
subsequently  approved  by  the  State  Legislature.  Also, 
Mr.  E.  Ranleri,  the  Radiation  Program  Supervisor,  terminated  his 
employmert  with  the  State  recently.  Presently,  the  State  has  one 
person  devoting  much,  though  not  all  of  his  time,  to  the  Agreement 
Materials  Program.  This  effort  results  In  a  manpower  level  of 
.62  FTE  per  100  licensees,  which  Is  substantially  below  the  NRC 
guideline  of  l.C-1.5.  The  low  manpower  level  results  in  backlogs  in 
many  other  Agreement  related  activities  as  described  below. 

The  Bureau  Is  uncertain  about  filling  the  supervisory  position. 
Bureau  management  Is  evaluating  the  future  of  the  Agreement  Materials 
Program  In  light  of  continuing  frustrations  In  obtaining  adequate 
staff.  Ms.  Koshuta  expects  to  fomulate  a  long-tem  recoanendation 
to  remedy  this  problem  In  about  1  itonth. 

2.  At  the  last  review  In  July  1989,  we  provided  three  connents  noting 
deficiencies  relative  to  NRC's  review  guidelines.  First,  the  State 
did  not  have  and  still  does  not  havt  current  escalated  enforcement 
procedures.  In  early  1990,  the  Departaient  proposed  anendments  to  the 
State's  regulations,  Interalla,  to  establish  civil  penalties  for 
certain  categories  of  regulatory  noncompliance  which  the  State 
Legislature  has  decided  to  'table.*   Since  civil  penalties  would 
impact  the  escalated  enforcement  procedures,  the  Bureau  delayed 
developing  escalated  enforcement  procedures  in  anticipation  of 
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revised  regulations.  Since  enactment  of  the  civil  penalties 
revision  does  not  look  promising,  this  is  no  longer  a  reason 
for  the  State  to  wait  further  to  develop  these  procedures. 
Secondly,  the  department  was  advised  to  take  steps  to  reduce 
the  high  turnover  rate  of  its  staff.  The  Bureau  believes  high 
turnover  will  continue  to  be  a  problem  because  of  the 
relatively  low  salaries  they  can  offer.  Thirdly,  written 
procedures  needed  to  be  developed  for  a  number  of  Inspection 
activities  such  as  conducting  unannounced  inspections, 
following  up  and  closing  out  violations,  exit  Interviews  with 
managenerit,  etc.  No  work  has  been  done  on  developing  these 
procedures  since  the  review.  These  administrative  tasks  were 
deferred  to  other  higher  priority  activities. 

3.   Currently,  27  materials  inspections  are  overdue.  Of  these, 

none  are  Priority  1,  one  Is  Priority  2,  and  eight  are  Priority  3. 
The  Priority  2  licensee,  the  University  of  Idaho,  is  about  six 
months  overdue.  Only  three  Inspections  have  been  conducted  in 
1990  with  the  most  recent  occurrir.g  in  March.  At  the  time  of  the 
last  review  there  were  about  seven  inspections  overdue.  The  backlog 
has  steadily  increased  since  that  time. 

t..       Mr.  Mays  estimated  that  the  state  receives  75  to  100  reciprocity 
notifications  a  year.  It  is  the  State's  intention  to  Inspect 
firms  operating  under  reciprocity  in  Idaho  but  they  have  not  done 
so  because  of  the  large  inspection  backlog.  They  had  received  the 
A"!  Asreement  States  letter  on  Reciprocity-Required  Notificetion  to 
the  Regicnal  Administrator,  but  it  has  not  been  sent  to  Idaho 
licensees  yet. 

5.   Since  the  last  review,  the  State  has  completed  145  licensing 
actions  of  which  approximately  one  third  were  either  new  or 
renewal-in-entirety  applications.  The  current  backlog  of 
licensing  actions  1s  25.  One  significantly  new  license  In 
the  State  Is  for  a  5.100  curie  cesluin-137  sealed  source  that 
Is  used  In  a  blood  Irradiator.  The  licensee  Is  Mountain  States 
Tumor  Institute  located  In  Boise,  Idaho.  The  Institute  provides 
cancer  treatment  and  It  Is  affiliated  with  St.  Lukes  Hospital. 
Another  Interesting  licensing  developement  has  to  do  with  a 
company  In  Illinois  that  Is  seeking  to  contract  nuclear  nedlcal 
services  and  nterlals  to  small  hospitals  and  nedlcal  facilities 
in  Idaho  without  acquiring  an  Idaho  license.  This  situation  1$ 
currently  under  review  by  the  State  and  they  have  been  In  contact 
with  the  NRC  Region  IV  DRSS  staff  about  this  matter. 
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6.  At  the  time  of  the  visit,  there  were  only  four  out-of-State 
licensees  in  Idaho.  Of  these  four,  has  seldom  worked  1n  Idaho 
while  two  ether  licensees  actively  operate  In  Idaho.  The 
remaining  license  was  administratively  terminated  on  June  28, 
1990. 

7.  The  State  has  responded  to  13  Incident  reports  since  the 
last  review.  The  administrative  follow-up  for  six  of  the 
Investigations  remains  open.  Many  of  these  Incidents  were 
discussed  with  Region  IV  personnel  at  the  time  of  occurrence. 
Each  of  these  incidents  was  reviewed  briefly.  Two  that  are  of 
interest  ere:  1)  six  exit  signs,  containing  10  to  25  curies  of 
tritium  each,  were  stolen  from  a  school  and  remain  unrecovered. 
Tte  State  has  widely  publicized  the  loss  and  radioactive 
content  of  these  signs  but  without  any  response  so  far.  A 
second  case  dealt  with  the  safety  of  handling,  storing,  and 
transporting  a  corpse  that  was  radioactive  because  of  a  recent 
administration  of  15  millicuries  of  iodine-131  for  a 
hyperthyroid  condition. 

In  an  emergency,  health  physics  support  1s  available  to  the  State 
from  INEL. 

Responding  to  materials  incidents  Is  the  highest  priority  task 
of  the  Idaho  Radiation  Control  Program.  The  staff  seemed  to 
respcrd  promptly,  knowledgeably,  and  professionally  to  these 
incidents,  but  the  heavy  workload  deleyj  fully  closing  then 
out. 

8.  The  last  revision  to  the  Idaho  Materials  Regulations  occurred 
In  1987.  Except  for  proposing  to  Institute  license  fees  and 
civil  penalties  there  have  been  no  active  efforts  to  revise  the 
regulations  since  then.  Consequently,  there  are  a  number  of 
compatibility  regulation  items  that  are  overdue.  There  is  no 
active  effort  underway  or  plan  to  revise  the  regulations  for 
compatibility  with  NRC.  Revising  regulations  is  another  area 
that  Is  being  deferred  because  of  a  lack  of  nanpok-er  to  take  on 
the  task. 

CONCLUSIONS 

The  Agreement  Materials  Program  for  Idaho  suffers  severely  from  a  lack  of 
sufficient  personnel.  The  Inspection  program  appears  to  be  barely 
functioning  and  activity -t«-Fevise  regulations  for  compatibility  Is 
dormant.  The  Bureau  of  Hazards  Control  Management  recognize  and 
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Vandy  L.  Killer 


OUL  9  1990 


acknowledge  this  situation,  altho-jgh,  presently,  they  do  not  have 
specific  plans  to  address  the  problems.  Because  of  the  long  history  of 
inadequate  staffing  level  for  the  program  and  the  recent  loss  of  a 
supervisor,  the  Bureau  Is  actively  deliberating  their  plight.  Because  of 
the  extent  of  the  shortcomings  in  many  areas  of  the  Idaho  program,  It  Is 
important  that  NRC  management  Interact  with  the  State  promptly,  to 
Identify  and  implement  a  program  that  will  correct  these  deficiencies. 
In  discussing  possible  help  that  NRC  could  provide  with  Mr.  Monson  and 
Ms.  Koshuta,  they  stated  that  short-term  help  would  be  of  little  benefit, 
and  that  a  lore-term  solution  Is  needed  for  this  continuing,  recurring 
problem. 


Hdward^p. 'Faulkner,  Special  Assi 
t0| tKe  Regional  Administrator 
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UNITED  STATES 
NUCLk..ri  REGULATORY  COMMISSION 

WACHINQTON.  O.  C.  20CH 


February  12,  1991 


QUESTION  31 
Enclosure  1 


Note  for:     Susan  Bilhorn,  OCM/KR 
Janet  Kotra.  OCH/JC 
Regis  Boyle,  OCM/FR 
Hike  Weber,  OCK/KC 
George  Pangburn,  EDO 

IDAHO  RADIATION  CONTROL  PROGRAM 

As  you  may  be  aware,  Idaho  has  been  experiencing  probleas  In 
the  Agreement  State  program.  The  problems  can  be  traced  primarily 
to  a  lack  of  staffing.  Due  to  the  specific  problems  cited  In 
the  attached  letter,  we  are  planning  to  fax  the  letter  to  Idaho 
on  Wednesday,  February  13,  1951,  for  an  Inwedlate  response. 


fly  L.  Miller,  AD/SP/GPA 


Attachment: 
As  stated 
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UNITED  STATES  jp.p»  ,.  _,. 

NUCLEAR  REGULATORY  COMMISSION  Ifu,;,'     - 

WASHINGTON.  DC.  SBB  ■*'  •  >•  %i 


Mr.  Richard  Donovan,  Director 
Departrnent  of  Health  and  Welfare 
1410  North  Hilton 
Boise,  Idaho  83706 

Dear  Mr.  Donovan: 

As  you  know,  since  October  1987,  the  NRC  has  been  c1ose1>  following  Idaho's 
actions  to  address  the  lack  of  an  adequate  staffing  level  for  the  Agreement 
Materials  Frccram  and  the  continuing  Increase  in  licensing  and  Inspection 
backlog  ill  the  Department's  Hazaroous  Materials  Bureau.  I  have  connuricated 
with  you  before  on  this  subject  on  July  23,  1990.  However,  most  of  our 
cormunications,  both  verbal  and  written,  have  been  with  Ms.  Cheryl  Koshuta, 
Chief.  Hazardous  Materials  Bureau,  Division  of  Envlronwental  Quality  (see 
enclosures). 

We  have  been  informed  by  Ms.  Koshuta  that  efforts  tc  resolve  the  present 
furding  and  staffing  shortfcU  for  the  Agreement  Materials  Program  would  be 
addressed  in  the  Idaho  legislative  session  beginning  In  January  1991.  She 
further  stated  that  It  was  her  understanding  that  the  Governor's  office  was 
aware  of  the  situation  with  the  Agreement  State  Program  and  1s  supportive  of 
efforts  to  reduce  the  present  funding  and  staffing  shortages.  Now,  recent 
events  have  increased  our  concern.  Specifically,  Ms.  Koshuta  has  resigned;  we 
still  have  not  received  information  concerning  either  a  State  decision  to 
adequately  staff  the  Agreement  Materials  Program  or  a  State  decision  to  return 
the  Agreement  Materials  Program  to  the  NRC;  and  we  understand  that  your  recent 
request  for  limited  technical  assistance  from  Idaho  National  Engineering 
Laboratory  (INEL)  has  been  turned  down. 

Because  of  NRC's  overall  responsibilities  for  radioactive  materials,  the  NRC 
must  see  that  the  health  and  safety  of  the  citizens  of  Idaho  are  assured.  If 
the  State  of  Idaho  Is  unable  to  adequately  fund  and  staff  the  Agreement 
Materials  Program  to  such  an  end,  then  the  NRC  Is  obligated  to  undertake  such 
regulatory  functions.  It  Is  for  these  reasons  that  we  Bust  have  Idaho's 
decision  soon  on  this  natter.  This  issue  becomes  sore  critical  in  light  of 
Ms.  Koshuta's  resignation. 

We  are  concerned  that  NRC  may  soon  be  required  to  Initiate  plans  to  accomplish 
regulatory  functions  for  Agreement  Materials  In  Idaho  such  that  the  health  and 
safety  of  the  public  are  assured.  Section  274J(2}  of  the  Atonic  Energy  Act  of 
1954,  as  amended,  provides  for  a  temporary  suspension  of  a  State's  agreement  In 
such  cases  either  at  your  request  or  on  our  Initiative.  Invoking  this  section 
of  the  act  would  provide  NRC  with  the  authority  to  undertake  all  regulatory 
functions  for  Agreement  Materials  In  the  State  of  Idaho,  which  includes  all 
licensing  and  Inspection  activities.  In  such  an  event,  NRC's  fee  schedule  for 
licenses  and  Inspections  would  be  Imposed  on  licensees  In  the  State  of  Idaho 
during  the  period  of  temporary  suspension. 
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Letter  to  Mr.  Richard  Donovan        3 

I  request  you  Inform  ne  within  48  hours  of  the  receipt  of  this  letter  of 
your  plans  to  deal  Mith  the  Issues  for  this  progran  in  Idaho. 

Sincerely, 


Carlton  Kaomerer,  Director 
State  Prograiis 
Office  of  Govemoental  and 
Public  Affairs 

cc: 

Mr.  Joe  Nagel,  Director 
Division  of  Environaiental  Quality 

Mr.  Brian  Monson 
Hazardous  Materials  Bureau 


Enclosures: 

1.     Ltr  7/23/90  C.  Kanerer  to  R.  Donovan 

2.     Ltr  9/13/90  R.  Donovan  to  C.  Kannerer 

3.     Ltr  10/5/90  C.  Kaoaerer  to  C.  Koshuta 

4.    Ltr  10/17/90  C.  Kcshuta  to  C.  Kamerer 

5.     Ltr  11/5/90  C.  Koshuta  to  C.  Kaawrer 

6.     Ltr  11/16/90  C.  KaiMrer  to  C. 

Koshuta 

7.     Ltr  11/20/90  C.  KoshuU  to  C.  Kannerer 

Distribution: 
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UNITED  STATES 
NUCLEAR  REGULATORY  COMMISSION 

WASHINGTON,  D.  C.  205SS 

February  14,   1991 


-576^3 


1991  FEB  1  (■    Tfl  U-  tt5 


MEMORANDUM  FOR: 

FROM: 
SUBJECT: 


Harold  R.  Denton,  Director 
Office  of  Governmetita^  and 
Public  Affairs/- 


.pw.aW/^^'^ 


TELEPHONE  ftKPOfiSE  BY  IDAHO  ON 
LETTER  FAXED  TO  THEM  Otl 
FEBRUARY  13,  1991 


This  is  to  inform  you  of  the  telephone  response  I  received  from 
Mr.  Richard  Donovan,  Director,  Department  of  Health  and  Welfare, 
State  of  Idaho,  regarding  the  subject  letter.  In  my  letter  to 
Mr.  Donovan,  I  expressed  concerns  regarding  the  lack  of  an 
adequate  staff  for  the  Agreement  Materials  Program  and  their 
continued  increase  in  their  licensing  and  and  Inspection 
backlog.  I  requested  that  he  inform  me  within  48  hours  of  the 
receipt  of  my  letter  and  their  plans  to  deal  with  the  Issues 
pertaining  to  their  Agreement  State  Program. 

Mr.  Donovan  responded  to  ny  request  by  telephone  the  morning  of 
February  14,  1991.  He  stated  that  he  had  been  in  communication 
with  the  Governor's  office  regarding  my   letter  and  that  they  are 
In  the  middle  of  budget  consideration  and  they  would  like  to  request 
a  two  week  extension  to  respond  with  their  plan.  He  further  stated 
that  things  did  not  look  too  promising  about  getting  the  necessary 
resources  to  run  the  Agreement  program,  but  he  is  willing  to  give  it 
one  last  big  push.  He  would  also  be  informing  their  licensees  about 
a  possible  fee  schedule. 

I  Informed  Mr.  Donovan  that  while  we  would  favorably  consider  the  two 
week  extension,  we  were  seriously  concerned  about  the  public  health 
and  safety  within  the  State.  I  also  informed  him  that  we,  along  with 
the  Organization  of  Agreement  States,  wculd  like  to  see  their  program 
turned  around.  Mr.  Donovan  stated  that  he  understood  our  position  and 
that  we  would  be  hearing  from  Idaho  within  two  weeks. 
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Harold  R.  Denton  2  pEB  1 «  ,99, 

In  closing  I  Inforwd  hln  that  I  would  be  on  travel  to  Utah  st.rtin^ 
February  15,  1991  for  several  days  and  this  would  be  closJ  to  Ss   " 
State  and  would  be  wflllna  to  visit  with  hi.,  f H H**       :  '* 
such  as  speaking  to  the  G^ve^noJ'oJ  tlelr  UgUla^Ju're'.'"'  "*^'**"" 

cc:  Nike  Weber,  OCM/KC 
Susan  Bllhorn,  OCM/KR 
Janet  Kotra,  OCM/JC 
Regis  Boyle,  OCM/FR 
George  Pangburn,  EDO 
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,...ie^  QUESTION  32 

-■''''*       """'o-  UN.TED  STATES  Enclosure  1 

NUCLEAR  REGULATORY  COMMISSION 

REGION  I 

475  ALLENDALE  ROAD 

KING  OF  PRUSSIA,  PENNSYLVANIA  19406-1415 


Em4  n 


Sapt«nb«r  9,  1992 

MEMORANDUM  TO:    Vandy  Miliar,  Aaaiatant  Diractor,  SA 

THROUGH:         Sanior  Projacta  tunagar,  SA 

FROM:  John  R.  McCrath  Qjl\A- 

Ragional  Stata  Agraaoanta  Officaiyr 

SUBJECT:  MAINZ  ORIENTATION  VISIT 

Visit  Dates:       August  5-7,  1992 

Next  Review  Date:  April  1993        Last  Raviaw  Data:  N/A 

Scope  of  Visit 

This  was  an  initial  orientation  visit  of  the  Maine  program.   Discussions  were 
held  with  Clough  Toppan,  Program  Manager  and  Jay  Hyland,  Radiation  Specialist 
responsible  for  the  radioactive  materiala  program.   The  Maine  Agreement  became 
effective  April  1,  1992.   108  license  files  vara  shipped  to  the  State  and  all 
boxes  were  accounted  for.   The  files  have  been  raorganiiad  alphabetically,  but 
no  other  changes  are  planned  for  the  files  at  this  time.   The  staff  has 
developed  a  State  license  form  and  when  they  are  printed,  the  State  plans  to 
reissue  the  NRC  licenses  on  Maine  atationary. 

I.  LEGISLATION  AND  REGULATIONS 

The  Maine  Agreement  became  affective  April  1,  1992.   There  have  been  no 
changes  in  the  State's  enabling  legislation  since  that  time  and  none  are 
planned  the  works  presently.   The  State  has  authority  to  apply  civil 
penalties,  collect  fees,  require  performance  and  long  term  care  bonds, 
although  the  latter  are  not  addressed  in  the  ragulationa.   Mr.  Toppan 
indicated  there  was  a  possibility  that  the  Maine  Low-Level  Haste 
Authority  could  be  eliminated  in  the  next  legislative  aeasion.   There 
have  been  no  changes  to  the  regulationa  yet.  The  ragulationa  are  not 
subject  to  any  'aunaet*  proviaiona. 

II.  ORGANIZATION 

There  have  been  no  changes  in  the  organization  of  the  program  since 
inception.   There  has  been  no  need  for  legal  aaaistance  yet,  but  one 
attorney  in  the  Attorney  General's  Office  has  been  aaslgned  to  the 
Division  of  Health  Engineering. 
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The  program  has  not  y*t  had  tha  opportunity  to  utlllca  thair  formar 
tachnical  advlaory  coeaalttaa.   Tha  laglalatura  racantly  rapaalad  tha 
Btatuta  authorizing  tha  coonittaa  tharaby  abollahing  it.   Mr.  Toppan 
indicatad  that  tha  coomittaa  as  conatitutad  waa  not  particularly  uaaful. 
I  diacuaaad  tha  raviaw  guldallna  concarnlng  tachnical  advlaory 
conmittaaa  and  why  w*  ballava  that  thay  ara  uaaful  to  Stata  programs  and 
racoanandad  that  tha  Stata  taka  aoBa  action  to  davalop  a  aachaniam  for 
obtaining  outaida  aaaiatanca  whan  raquirad. 

III.  MANAGEMENT  AND  ADMINISTRATION 

The  Stata 'a  anvargency  proceduraa  ara  part  of  tha  Maine  Yankee  plan  but 
addrassea  other  incidents  auch  as  transportation  accidenta.   The  Stata 
police  are  the  main  point  of  contact.   There  have  baan  no  changea  to  the 
budget  for  this  fiscal  year.   The  Stata  haa  aatabliahed  a  100%  coat 
recovery  fee  aystem.   Ae  indicated  in  tha  program  daacription, 
laboratory  aervices  are  provided  in-houaa  by  the  Diviaion  of  Public 
Health  Laboratories.   Services  ara  paid  for  on  a  contractual  basis  by 
the  RCP. 

With  regard  to  administrative  procedures,  the  State  needs  to  document 
policies  regarding  office  administration,  tracking  licenaing  actions, 
etc.   The  staff  is  drafting  procedures  and  developing  forms  currently. 
Secretarial  support  is  currently  adequate. 

Due  to  the  size  of  the  program,  management  policiaa  are  not  extenaive. 
Mr.  Toppan  has  daily  contact  with  the  ataff  on  a  full  range  of  iaaues. 
He  has  formal  staff  meetings  monthly  and  reviews  the  staff  reading  file 
periodically  to  keep  abreast  of  program  iaauea.   Be  alao  plans  to 
accompany  Jay  Hyland  on  inspections  annually. 

IV.  PERSONNEL 

There  has  been  no  change  in  staffing.   All  peraonnal  ara  conaidered 
senior  personnel.   The  staffing  level  is  currently  adequate  and  there 
are  no  training  naeda  at  the  praaant  time. 

V.  LICENSING 

Since  the  agreement  became  affective  in  April,  tha  Stata  haa  only  issued 
one  license  amendment.   16  pending  files  t«ara  tranafarrad  to  tha  State 
and  the  State  haa  received  an  additional  IS  raquaata.   Tha  Stata  naada 
to  begin  processing  this  work  shortly  before  thay  gat  to  far  behind. 
They  are  aware  of  this  and  ara  planning  to  initiate  action  ahortly. 
Most  of  tha  staff 'a  tiaa  has  bean  spent  in  raorganising  filas,  preparing 
forms,  and  other  administrative  taaka.   With  regard  to  licensing 
guidance,  the  Stata  plans  to  utilize  NRC  guidance.   The  Stata  did  not 
have  a  liat  of  atandard  licenae  condition  on  diak.   This  was  provided  to 
the  State  aubaaquant  to  tha  aaeting. 

VI.  COMPLIANCE 
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Sine*  th«  agraciMnt  b*ckm*  mttaetirm,   th*  Stat*  has  not  pcrfomad  Any 
inap*ctlona.  Th*r«  ar*  •  number  of  in«p*ction«  currently  du*  for 
Inspection  and  Mr.  Byland  has  prepared  an  inapectlon  schedule  for  the 
September-October  timeframe.  The  State  projects  that  a  total  of  41 
inapectiona  need  to  be  done  annually  to  maintain  the  program.  The  State 
utiliaea  the  NRC  inepeetion  priority  eystem.  The  etaf f  will  maintain 
atatiatiea  on  the  inapectlon  program  on  computer.  The  State  haa  alae 
received  29  reciprocity  notieea.  Hone  have  been  inapected.   It  waa 
recoonended  that  aince  it  ia  apparent  that  a  significant  portion  of  the 
radiography  being  done  in  the  State  is  being  done  under  reciprocity,  the 
State  should  consider  increased  effort  in  inspecting  these  licenses. 
There  have  been  no  incident  investigations  as  yet. 

The  State  has  the  authority  to  take  all  kinds  of  enforeesMnt  actions  and 
has  regulations  equivalent  to  10  CTR  Part  3  concerning  severity  levels, 
etc.  However,  the  program  doea  not  have  is^lementing  procedurea.  For 
example,  the  State  haa  the  authority  to  issues  orders,  but  the  staff 
does  not  know  who  has  the  suthority  to  sign  orders  or  how  such  orders 
would  be  prepared  and  iaauad.   Any  criminal  penaltiea  would  be  handled 
by  the  Attorney  General 'a  office.  With  regard  to  enforcement 
procedures,  the  ataff  indicated  that  they  would  follow  RRC  guidance, 
including  the  use  of  a  591  equivalent  and  MHC  field  notes. 

SUMMARY 

Maine  has  gotten  off  to  a  slow  start  since  the  April  1  effective  date.   So  far 
the  emphasis  has  been  on  the  administrative  aspecte  of  the  program  and  even 
there,  additional  effort  needs  to  be  placed  on  the  development  of  procedures. 
More  important,  however,  is  the  fact  that  the  State  neede  to  begin  getting  the 
work  out.   The  staff  realises  this  and  I  expect  that  inspections  will  be  done 
in  accordance  with  the  propoeed  schedule  and  that  licensing  actions  will  begin 
to  be  taken. 
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^  UNITED    STATES  ^    ^ 

■4UCLEAR    REGULATORY    COMMISSION 

REGION  III 

Tt*  HOOSCVELT  IIOAD 

QLCN  CLLVN,  ILLINOIS     tOIlT 


June  26.  1986 


e%H  i(^ 


Mary  L.  Ellis,  Acting  Comnissioner 

of  Public  Health 
Iowa  Department  of  Health 
Lucas  State  Office  Building 
Des  Moines,  Iowa  50319 

Dear  Comnissioner  Ellis: 

This  is  to  confirm  the  discussion  Messrs.  Joel  Lubenau  and  Roland  Lickus 
held  with  you  and  your  staff  on  June  6,  1986  following  our  review  of  the 
Iowa  radiation  control  program. 

The  results  of  our  review  indicate  that  the  Iowa  radiation  control 
program  is  adequate  to  protect  the  public  health  and  safety  and  is 
compatible  with  the  NRC  and  other  Agreement  States  for  regulating 
agreement  materials. 

Enclosure  1  contains  comnents  regarding  technical  and  administrative 
aspects  of  the  review.  We  would  appreciate  a  review  and  a  response  to 
our  comments.  If  you  wish,  Mr.  John  Eure,  Director,  Environmental 
Health  Section,  may  respond  to  these  comments.  Enclosure  2  contains  an 
explanation  of  our  policies  and  practices  for  reviewing  Agreement  State 
programs.   Also  enclosed  Is  a  copy  of  this  letter  for  placement  in  the 
State's  Public  Document  Room  or  otherwise  to  be  made  available  for 
public  review. 

I  appreciate  the  courtesy  and  cooperation  extended  by  your  staff  to  Mr.  Lubenau 
and  Mr.  Lickus  during  the  review. 

Sincerely, 

Janes  G.  Keppler 
Regional  Administrator 

Enclosures:  As  stated 

cc  w/enclosures: 

J.  Eure,  Director,  Envlronnental 
Health  Section  . 
G.  Wayne  Kerr,  Director,  OSP 
NRC  Public  Document  Room 
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Enclosure  1 

Comments  and  Recommendations  on  Technical  and 
Administrative  Aspects  of  the  Iowa  Radiation 
Control  Program  for  Agreement  Materials 

I.   Management  and  Administration 

1.  Administrative  Procedures  Is  a  Category  II  Indicator.  The 
following  comment  is  made  with  our  recommendation. 

Comment. 

The  radiation  control  program  should  establish  written  Internal 
procedures  to  assure  that  staff  performs  its  duties  as  required  and 
to  provide  a  high  degree  of  uniformity  in  regulatory  practices. 
The  staff  has  begun  development  of  an  administrative  procedures 
manual  but  additional  procedural  guidance  needs  to  be  developed  and 
documented. 

Reconmendation 

We  recommend  establishing  a  schedule  for  drafting  and  approving  the 
administrative  procedures  needed  for  the  Agreement  program. 
Suggestions  for  the  content  of  an  administrative  procedures  manual 
and  examples  of  such  procedures  were  provided  to  the  staff  during 
the  review. 

2.  Quality  of  Emergency  Planning  is  a  Category  I  Indicator.  The 
following  comment  of  minor  significance  is  made  with  our 
reconmendation. 

Comment 

While  the  State  understands  its  role  and  is  prepared  to  respond  to 
radiological  Incidents  in  Iowa,  the  State  should  have  a  written 
plan  for  response  to  such  incidents  as  spills,  overexposures, 
transportation  accidents,  fire  or  explosion,  theft,  etc.  The  State 
has  a  radiological  emergency  plan,  but  it  is  specific  to  nuclear 
power  plant  emergencies  and  portions  of  it  are  not  appropriate  for 
other  types  of  radiological  emergencies.  The  radiation  control 
program  has  taken  administrative  steps  to  assure  that  reports  of 
radiological  emergencies  not  involving  nuclear  power  plants  are 
routed  at  all  times  to  program  staff. 

Recommendation 

The  staff  should  develop  a  radiological  emergency  plan  that 
addresses  non-nuclear  power  plant  radiological  emergencies  and 
distribute  copies  to  appropriate  persons  and  agencies. 

II.  Personnel 


Staff  Supervision  is  a  Category  II  comment.  The  following  comment 
is  made  with  our  reconmendation. 


257 


Comment 

Supervisory  personnel  should  be  available  to  provide  guidance, 
review  applications  and  inspect  licensees  independently,  monitor 
the  work  of  junior  personnel  and  participate  in  the  establishment 
of  policy.  We  were  pleased  with  the  improvements  in  the  quality  of 
the  inspection  work  we  observed  in  this  review  (compared  to  that 
observed  in  our  orientation  meeting  in  March,  1986)  and  believe  it 
is  due,  in  significant  part,  to  the  increased  roles  of  Mr.  Flater 
and  Mr.  Eure  in  supervising  and  otherwise  providing  guidance  to 
staff,  however  continued  supervisory  effort  is  required. 

Recommendation 

As  noted  in  the  following  sections  on  Licensing  and  Compliance, 
improvements  are  needed  in  these  areas.  The  continued 
participation  of  senior  and  supervising  staff  are  essential  to 
assure  that  improvements  are  enacted.  In  addition,  we  recommend 
that  non-routine  developments,  such  as  the  need  to  assess  the 
radiological  implications  of  the  radioactive  waste  generated  at  the 
Wellman-Dynamics  site  in  Creston,  receive  appropriate  review  by 
senior  staff.  Plans  for  responses  and  actions  in  such  cases  should 
be  reviewed  and  approved  by  appropriate  senior  and  management 
staff. 

III.  Licensing 

Technical  Quality  of  Licensing  Actions  is  a  Category  I  Indicator. 
The  following  comment  of  minor  significance  is  made  with  our 
reconmendation. 

Comment 

The  radiation  control  program  should  assure  that  essential  elements 
of  applications  meet  current  regulatory  guidance  and  are  sufficient 
to  establish  the  basis  for  licensing  actions.  While  the  technical 
quality  of  license  files  that  were  selected  for  review  were 
adequate  overall,  some  deficiencies  were  noted,  such  as  instances 
where  current  regulatory  guidance  was  not  fully  met  by  the 
applicants. 

Recommendation 

Staff  should  routinely  use  available  regulatory  guides,  standard 
review  plans  and  other  appropriate  technical  references  when 
reviewing  applications  for  adequacy.  Supervising  staff  should 
monitor  licensing  actions  for  completeness  and  adequacy.  In  cases 
where  applications  are  deficient,  applicants  should  be  requested  to 
provide  additional  information  as  is  necessary  to  meet  current 
regulatory  guidance. 
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IV.  Compliance 

1.  Enforcement  Procedures  is  a  Category  I  Indicator.  Inspection 
Procedures  is  a  Category  II  Indicator.  The  following  comnents  of 
minor  significance  and  our  recomnendations  are  made. 

Comment 

The  Iowa  Administrative  Code  outlines  regulatory  considerations  for 
escalated  enforcement  actions.  Additional,  implementing  procedural 
guidance  is  needed.  For  example,  guidance  is  needed  for  identifying 
those  who  may  sign  emergency  orders  and  how  to  obtain  such 
signatures  during  non-routine  work  hours.  Technical  guidance  for 
conducting  inspections  has  been  provided  to  staff  but  supplemental 
guidance  is  needed  to  address  and  document  practices  to  be  followed 
by  inspection  staff.  Our  accompaniments  of  inspectors  and  reviews 
of  inspection  reports  indicated  that,  performance  was  satisfactory, 
however,  additional  guidance  is  needed  for: 

0    Conducting  and  documenting  entrance  and  exit  meetings 

with  license  management  representatives, 
0    Categorizing  the  seriousness  of  violations, 
0    Issuing  notices  of  violations,  and 
0    Preparing  and  fully  completing  inspection  reports. 

Recommendation 

We  reconmend  establishing  written  procedures  for  these  areas  as 
appropriate.  NRC  procedures  may  be  used  and  examples  of  these  were 
provided  to  the  staff  during  the  review. 

2.  Independent  Measurements  is  a  Category  II  Indicator.  The  following 
comment  with  our  recommendation  is  made. 

CoiTinent 

Confirmatory  Measurements  should  be  sufficient  in  number  and  type 
to  confirm  the  adequacy  of  the  licensee's  control  program  and 
validate  the  licensees'  measurements.  Inspections  of  nuclear 
medicine  programs  should  include  surveys  for  removable 
contamination  and  should  be  performed  by  taking  smears  of 
potentially  contaminated  surfaces.  This  technique  is  especially 
needed  for  low  energy  beta  emitters  and  to  detect  surface 
contamination  in  the  presence  of  elevated  ganma  levels. 

Recornnendation 

We  recommend  smear  surveys  for  removable  contamination  be  routinely 
performed  during  inspections  of  licensed  nuclear  medicine  programs 
and  of  other  licensed  programs  where  there  is  a  potential  for 
contamination. 


259 


Enclosure  2 

Application  of  "Guidelines  for  NRC  Review 
of  T^reement  State  Radiation  Control  Programs" 

The  "Guidelines  for  NRC  Review  of  Agreement  State  Radiation  Control 
Programs,"  were  published  in  the  Federal  Register  on  December  4,  1981  as 
an  NRC  Policy  Statement.  The  Guide  provides  30  Indicators  for 
evaluating  Agreement  State  program  areas.  Guidance  as  to  their  relative 
importance  to  an  Agreement  State  program  is  provided  by  categorizing  the 
Indicators  into  2  categories. 

Category  I  indicators  address  program  functions  which  directly  relate  to 
the  State's  ability  to  protect  the  public  health  and  safety.  If 
significant  problems  exist  in  several  Category  I  indicator  areas  then 
the  need  for  improvements  may  be  critical. 

Category  II  indicators  address  program  functions  which  provide  essential 
technical  and  administrative  support  for  the  primary  program  functions. 
Good  performance  in  meeting  the  guidelines  for  these  Indicators  is 
essential  in  order  to  avoid  the  development  of  problems  in  one  or  more 
of  the  principal  program  areas,  i.e.  those  that  fall  under  Category  I 
indicators.  Category  II  Indicators  frequently  can  be  used  to  identify 
underlying  problems  that  are  causing,  or  contributing  to,  difficulties 
in  Category  I  indicators. 

It  is  the  NRC's  intention  to  use  these  categories  In  the  following 
manner.  In  reporting  findings  to  State  management,  the  NRC  will 
indicate  the  category  of  each  comment  made.  If  no  significant  Category 

I  comments  are  provided,  this  will  indicate  that  the  program  is  adequate 
to  protect  the  public  health  and  safety.  If  at  least  one  significant 
Category  I  comment  is  provided,  the  State  will  be  notified  that  the 
program  deficiency  may  seriously  affect  the  State's  ability  to  protect 
the  public  health  and  safety  and  should  be  addressed  on  a  priority 
basis.  When  more  than  one  significant  Category  I  comment  is  provided, 
the  State  will  be  notified  that  the  need  of  improvement  in  the 
particular  program  areas  is  critical.   The  NRC  would  request  an 
immediate  response,  and  may  perform  a  follow-up  review  of  the  program 
within  six  months.   If  the  State  program  has  not  improved  or  if 
additional  deficiencies  have  developed,  the  NRC  may  institute 
proceedings  to  suspend  or  revoke  all  or  part  of  the  Agreement.  Category 

II  comments  would  concern  functions  and  activities  which  support  the 
State  program  and  therefore  would  not  be  critical  to  the  State's  ability 
to  protect  the  public.  The  State  will  be  asked  to  respond  to  these 
comments  and  the  State's  actions  will  be  evaluated  during  the  next 
regular  program  review. 
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UNITID  STATIt 
NUCLEAR  REGULATORY  COMMISSION 

WAIHINOTON,  D.C. 


emi^ 


July  28.  1993 

L«ni  6r»haB,   M.D. 

Dlraetor 

Bursau  of  Haalth 

stata  Mouaa,  Station  10 

Au9uata,  MB  04333 

Daar  Dr.  Graham: 

This  letter  ia  to  confira  the  dlsouaaion  Mr.  Lloyd  Boiling  and 
Mrs.  Teresa  Oarden  held  with  you  and  Mr.  Warren  Bartlatt, 
Assistant  Director,  Bureau  of  Health,  on  April  30,  1993, 
following  our  review  of  the  State's  radiation  control  prograa, 
and  follow-up  discussions  with  Be. 

As  a  result  of  our  review  of  the  State's  program  and  the  routine 
exchange  of  information  between  the  Nuclear  Regulatory  commission 
(NRC)  and  the  State  of  Maine,  we  are  withholding  findings  of 
adequacy  and  compatibility  for  the  State's  program  for  regulating 
agreement  materials  with  the  regulatory  program  of  the  NRC. 
These  findings  represent  a  decline  in  your  program  that  is  very 
disappointing.   Only  a  year  ago,  the  Maine  radiation  control 
program  was  found  adequate  and  compatible  to  regulate  those 
materials  subject  to  an  Agreement. 

Stronger  management  involvement  and  control  must  be  instituted 
along  with  increased  staffing  in  order  to  regain  an  adequate  and 
compatible  274b  program.  We  would  appreciate  meeting  with  you 
within  about  30  days  to  discuss  your  action  plan  for  responding 
to  the  recommendations  in  the  enclosure. 

The  finding  of  program  adequacy  to  protect  the  public  health  and 
safety  and  compatibility  will  be  withheld  because  of  a 
significant  finding  in  the  Category  I  Indicator,  Status  of 
Inspection  Program. 

At  the  time  of  this  review,  the  progrem  had  been  in  existence  for 
one  year  and  only  six  inspections  were  completed.   In  our 
opinion,  the  backlog  relates  directly  to  the  failure  of  the  State 
to  maintain  a  staffing  level  that  meete  our  minimum  staffing 
criteria.  A  plan  should  be  developed  to  address  the  current 
backlog  of  inapections  and  to  monitor  the  pending  inspection 
casee  to  prevent  future  backloga. 
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Ltnl  orahaa,  H.D.  8  .JUL  2  8  19BS 

Il*«pon««  to  Znoid«nta  and  Xll«g«d  Ineld«nts  la  m  Catagory  X 
Zndloater.  Although  tha  stata  raapondad  to  raporta  of  Inoidanta 
in  an  aooaptabla  mannar,  tha  Stata  haa  not  davalopad  a 
eemprahanaiva  aat  of  writtan  procaduraa  providing  ataff  guidanoo 
on  raaponding  to  raporta  of  inoidanta  and  allagad  ineidanta.  Tha 
raviawara  raooaaandad  that  tha  Naina  ataff  work  with  thair  lagal 
ataff  to  davalop  a  coaprahanaiva  aat  of  procaduraa  in  thia  araa. 

Although  Staffing  Laval  ia  a  Catagory  ZZ  Zndieator,  ataff 
ahortagaa  hava  a  diraet  ralatienahip  to  tha  inability  of  tha 
prograa  to  conduct  inapaotiona.  Tha  radiation  control  prograa  ia 
currently  ataff ad  at  a  laval  of  approxiaataly  0.9  paraon-yaar/100 
licanaeea.   Thia  laval  of  taohnieal  aupport  ia  balow  our 
guidelinaa  for  ataff ing  laval  of  1*1.5  paraon-yaara  par  100 
licanaaa  in  affect.  Tha  radiation  control  program  (RCP)  auat  not 
hava  laca  than  two  profasaionala  available  with  training  and 
axparienca  to  operate  the  RCP  in  a  way  which  provides  continuous 
coverage  and  continuity.  The  two  profeaaionals  available  to 
operate  the  RCP  should  not  be  supervisory  or  aanagaaent 
personnel.  We  strongly  recomaend  that  one  additional 
profeaaional  staff  parson  be  added  to  the  RCP  etaff. 

Enclosure  1  containa  an  explanation  of  our  policies  and  practices 
for  reviewing  Agreement  State  programa. 

Znclosure  2  ia  a  summary  of  the  review  findings  which  were 
discussed  with  Mr.  H.  Clouah  Toppan,  Manager,  Radiological  Health 
Program,  and  Mr.  Jay  C.  Kyland,  Radiological  Specialist.  He 
requeat  specific  reaponaes  from  the  State  on  the  ooaaents  in 
Enclosure  2. 

Zn  accordance  with  NRC  practice,  I  an  enclosing  a  copy  of  this 
latter  for  placenent  in  the  state's  Public  Oocuaent  Rooa 
or  otherwise  to  be  made  available  for  public  review. 

Z  appreciate  the  courtesy  and  cooperation  extended  to  the  NRC 
ataff  during  the  review.   Z  aa  looking  forward  to  our  aeeting  and 
your  ooaaents  regarding  aanaganent  involveaent,  inspeetion 
backlog,  eteffing,  training  and  your  staff's  responses  to  the 
Enclosure  2   recoanendationa. 
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Lanl  Grahaa,  N.D.  3  JUL  2  8  1993 

Th*  praaant  atatua  of  tha  Malna  radiation  eontrel  prograa  ia  of 
aarioua  eenearn.   Tha  Stata  should  axpaot  a  fellev-up  raviaw  thii 
fall  to  raviaw  tha  stata 'a  prograaa  toward  davalopin?  an 
aceaptabla  pre9raB.  In  addition,  Mr.  Janaa  K.  Taylor,  Bxaoutiv* 
Dlractor  for  oparationa,  NUC,  will  ba  conaunicating  our  conearna 
to  tha  Govarner'a  offica  undar  aaparata  oovar. 


8ino«r«ly 


rltenKMBarar,  Dlractor 
Offica  of  stata  Prograaa 


Eneloauraai 
Aa  atatad 


CO  w/ancla: 

H.  cieugh  Toppan,  Managar 

Naina  lUdloleglcal  Haalth  Prograa 
J.  N.  Taylor,  Exacutlva  Dlractor  for 

Oparationa,  NRC 
Thoaaa  T.  Martin,  xaglonal  Adainlatrator 

NRC  Ragion  X 
Stata  Public  Decuaant  Rooa 
NRC  Public  Decuaant  Rooa 
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ftppliotelon  Qf  "auid«lin««  for  >mc  Raviaw 

flf  ^m-««ir«nt  staf  Radiation  Control  PrQgrnni" 

Th«  "Ouid«lin«  for  HKC  R«vl«w  Of  AgrooBont  8t«to  Radiation 
Control  ProgrMB,**  vftr*  publishod  in  th«  £ttiftCAi  RtfliBtflg  on 
May  28,  1992,  as  an  MRC  Policy  statanant.  Tha  Cuidalinaa  previda 
30  Indioatora  for  avaluating  AgraaBant  Stata  prograa  araaa. 
Ouidanca  aa  to  thair  ralativa  importanoa  to  an  Agraa»ant  Stata 
program  la  prevldad  by  catagorlcing  tha  Indlcatora  into  two 
catagoriaa. 

Catagory  X  indlcatora  addraaa  program  functlona  which  dlractly 
ralata  to  tha  state' a  ability  to  protact  tha  publlo  haalth  and 
aafaty.  If  aignif leant  problama  axlat  in  aavaral  catagory  I 
indicator  araaa,  than  the  need  for  Inprovaaanta  say  ba  critical. 

Category  II  indlcatora  addraaa  program  functions  which  provide 
asaantial  technical  and  admlniatrativa  support  for  tha  primary 
program  functlona.  Good  performance  In  meeting  tha  guldalinea 
for  thtsa  indicators  is  asaantial  in  order  to  avoid  the 
davalopaant  of  problaua  in  one  or  more  of  the  principal  program 
araaa,  i.e.,  thoaa  that  fall  under  Category  I  indioatora. 
Catagory  II  indlcatora  frequently  can  be  used  to  identify 
underlying  problems  that  ara  causing,  or  contributing  to, 
difficulties  In  Category  I  indicators. 

It  Is  tha  NRC's  intention  to  use  these  oategorlas  in  the 
following  manner.   In  reporting  findings  to  Stata  management,  the 
KRC  will  ihdlcaita  tbiit^atagory  of  each  comment  mada.  If  no 
significant  Category"!  comments  are  provided,  this  will  indicate 
that  the  program  la  adequate  to  protect  the  public  haalth  and 
safety  and  la  compatible  with  the  NRC's  program.   If  one  or  mora 
aignificant  Catagory  I  oomsents  are  provided,  the  State  will  be 
notified  that  the  program  deficiencies  may  aarloualy  affaet  tha 
State 'a  ability  to  protect  tha  public  haalth  and  safety  and  that 
the  need  of  improvement  in  particular  program  areas  is  critical. 
If,  following  receipt  and  evaluation,  tha  state's  response 
appears  satisfactory  in  addreasing  the  aignificant  Category  I 
eemnants,  the  ataff  may  offer  flndlnga  of  adequacy  and 
compatibility  as  appropriate  or  defer  such  offering  until  the 
state's  actions  are  examined  and  their  effeetlvaneaa  confirmed  in 
a  subsequent  review.   If  additional  information  is  needed  to 
evaluate  the  state 'e  aotiona,  the  staff  may  request  the 
Infomatlon  through  follow-up  correspondence  or  perform  a  follow- 
up  or  special,  limited  review.  NRC  staff  say  hold  a  special 
meeting  with  appropriate  State  repreaantativas.  No  significant 
items  will  ba  left  unreaolvad  over  a  prolonged  period.  The 
Commission  will  be  informed  of  the  results  of  the  reviewa  of  the 
individual  Agreement  state  programs  and  copies  of  the  review 
correspondence  to  the  fitataa  will  ba  placed  in  the  MRC  Public 
Document  Room.   If  the  State  program  does  not  improve  or  if 
additional  significant  Category  I  deficienciaa  have  developed,  a 
staff  finding  that  tha  program  is  net  adequate  will  be  conaldered 
and  tha  NRC  nay  Inatltute  proceedlnga  to  suspend  or  revoke  all  or 
part  of  tha  Agreement  in  accordance  with  Section  274)  of  the  Act, 
aa  amended. 

ENCLOSURZ  1 
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SUHMARY  OF  ASSBSSNENTS  AND  COMKENTS 
FOR  THE  KAIHE  RAOIATIOK  CONTROL  PROGRAM 
APRIL  1,  1992  TO  APRIL  30,  1993 

fieopg  OF  REVIEW 

This  pregrsB  raviaw  was  oonductad  in  accordancs  vith  the 
CoBUBlssion'g  Policy  statament  for  reviawing  Agraamant  Stata 
Prograns  published  in  the  Federal  Ragiatar  on  May  28,  1992,  and 
the  internal  procedures  established  by  the  Office  of  Stata 
Programs,  Stata  AgreeBents  Program.  The  State's  proaram  was 
reviewed  against  the  30  program  indicators  provided  in  the 
Guidelines.   The  review  included  inspector  accompaniments, 
discussions  with  program  management  and  staff,  technical 
evaluation  of  selected  license  and  compliance  files  and  the 
evaluation  of  the  State's  responses  to  an  KRC  questionnaire  that 
was  sent  to  the  state  in  preparation  for  the  review. 

The  first  annual  regulatory  program  review  meeting  with  Maine 
representatives  was  held  during  the  period  April  27-30,  1993  in 
Augusta,  Maine.  The  state  was  represented  by  W.  Clough  Teppan, 
Manager,  Radiological  Health  Program  and  Jay  C.  Hyland, 
Radiological  Specialist. 

Selected  license  and  compliance  files  were  reviewed  by 
Lloyd  Boiling,  State  Agreements  Program,  NRC  Headquarters  and 
Teresa  Oarden,  Acting  Regional  State  Agreements  Officer,  Region 
I.   One  inepactor  wfi-v  accompanied  during  two  inspections  on 
April  27  and  28,  1993.   A  summary  meeting  regarding  the  results 
of  the  review  was  held  with  Dr.  Lani  Graham,  Director,  Bureau  of 
Health,  and  Mr.  Warren  Bartlett,  Assistant  Director,  Bureau  of 
Health  on  April  30,  1993. 

CPNCLUSIOK 

Findings  of  adequacy  to  protect  the  health  and  safety  and 
compatibility  are  being  withheld,  pending  the  resolution  of  a 
significant  finding  in  the  Category  I  Indicator,  status  of 
inspection  program. 

STATUS  OF  PROGRAM  REIATRD  TO  THE  tNtTIAL  RFVIEW  VTSIT 

The  results  of  the  orientation  meeting  were  reported  to  the  State 
in  a  letter  to  W.  Clough  Toppan,  dated  September  15,  1992.  At 
that  time,  the  reviewer  noted  that  the  program  had  gotten  off  to 
a  slow  start  in  both  licensing  actions  and  compliance  cases 
Qomplated. 

The  current  finding  indicates  the  need  for  a  more  aggreasive 
inspection  schedule  and  the  need  to  keep  up  to  date  on  licensing 
amendments,  as  well  as  new  applications. 
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CURRENT  RP^TEW  COMMENTS  AND  RECOMMENDATIONS 

All  30  program  indicators  w«re  reviewad  and  tha  Stata  fully 
satisfiaa  23  of  thaaa  indicators.   Spaoifio  ooaaents  and 
raconmendations  for  the  remaining  indicators  are  as  follows t 

1.    etatiUB  ef  inapaotlon  Program  i«  a  Catanorv  I  indicator 

suldflllna  Stata mant 

The  State  should  maintain  an  inspection  program  adequate  to 
assess  licensee  compliance  with  State  regulations  and 
license  conditiona.  When  backlogs  occur,  management  should 
develop  and  implement  a  plan  to  reduce  the  backlog. 

£aniii»nt 

During  tha  onsite  review  of  vital  program  data,  the  NRC 
staff  noted  that  inspection  statistical  information  is 
handled  quite  well  by  computer.  Ten  licensees  were  overdue 
for  inspection  by  greater  than  50t  of  the  scheduled 
inspection  interval.   In  addition,  there  are  another  23 
priority  i,  2,  and  3  licensees,  including  medical 
facilities,  which  are  currently  in  the  50%  overdue  area. 
Based  on  review  findings,  you  are  not  conducting  inspections 
of  reciprocity  licensees. 

Raoommandation 

We  strongly  recommend  that  all  licensees  in  inspection 
priorities  l,  2,  and  3  be  placed  on  a  schedule  which  will 
eliminate  the  backlog. 

we  further  recommend  that  an  effort  be  made  to  inspsct 
reciprocity  licensees  coming  into  Maine  from  other 
jurisdictions  to  conduct  field  work.  This  effort  should 
Include  inspections  and/or  observations  of  reciprocity 
servicing  of  the  State's  only  teletherapy  unit  and  any  self- 
contained  irradiators,  as  these  are  complex  and  potentially 
hazardous  operations. 

2.    Response  to  Incidents  and  Allaoad  Tneidanta  la  a  Cataoo»-v  T 
Indicator 

GUIDELINE  STATEMENT    

•    Inquiries  should,  be  promptly  made  to  evaluate  the  need 
for  onsite  investigations. 
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•  Onslte  Invsstlattiens  should  b*  proaptly  nadft  of 
incidants  requiring  raportlng  to  tha  Agtncy  in  !•■■ 
thin  30  days  (10  era  20.403  typM). 

•  For  thos*  Inoidanta  not  roquirlng  raperting  to  tha 
Agancy  in  laaa  than  30  daya,  Invaatigationa  ahould  ba 
aada  during  tha  naxt  aohadulad  inapaetion. 

•  Onalta  inv«Btigatlona  should  ba  promptly  aada  en  non- 
raportabla  inoidants  vhloh  nay  ba  of  aignifloant  public 
intaraat  and  conoam,  a.g.,  tranapertation  aooidanta. 

•  invaatigationa  ahould  includa  in-dapth  raviava  of 
circuatataneaa  and  should  ba  eoaplatad  on  a  high 
priority  basis,  whan  appropriata,  invastigatlons 
should  includa  raanactaanta  and  tiaa-atudy  aaasuraaanta 
(nomally  within  a  few  daya) .  Znvaatigation  (or 
inapaetion)  raaults  should  ba  decxisantad  and 
anforcanant  action  takan  whan  appropriata. 

•  stata  lieanaaaa  and  tha  NRC  ahould  ba  notified  of 
partinant  information  about  any  incident  which  could  bs 
relevant  to  other  licensed  operetions  (e.g.,  equipment 
failure,  i^roper  opersting  procedures) . 

•  Information  on  ineidenta  involving  failure  of  equipment 
ahould  be  provided  to  the  agency  responsible  for 
eveluation  of  tha  device  for  en  aaaaesment  of  possible 
generic  design  deficiency. 

•  The  radiation  control  program  (RCP)  ahould  have  aoeaaa 
to  medical  conaultanta  when  needed  to  diagnoae  or  treat 
radiation  injuriaa.  The  RC?  ahould  use  other  technical 
conaultanta  for  apeeial  problama  whan  needed. 

The  stata  did  not  have  a  oomprahenaiva  aat  of  prooadurea  to 
provide  guidance  to  the  staff  for  handling  raporta  of 
incidents  and  slleged  incidents. 
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RicoMBindtttJgn 

Ha  racoonand  that  batio  prooedures  to  guida  ataff  on 
handling  raports  of  incldanta  ba  draftad  with  tha  aatiatance 
of  tha  lagal  ataff.  He  alao  racomaand  that  the  State  uaa 
its  equivalent  to  Part  20  and  tha  various  guidance  letters 
aent  to  all  Agreement  Statea  focuaaing  on  the  QM  Rule, 
Abnoraal  Ooourrences,  or  procedures  already  developed  by 
other  Agreeaent  States,  like  Illinois,  etc.,  to  develop  its 
procedures  for  handling  inoidents. 

3.  fitafftncT  l«vel  la  ft  C^^maory   TT  Indicator 

Guldalina  atateannt: 

Professional  staffing  level  should  be  approxinately  1-1.5 
person-years  per  100  licenses  In  effect.   The  RCP  must  not 
have  less  than  two  professionals  available  with  training  and 
experience  to  operate  the  RCP  in  a  way  which  providea 
continuous  coverage  and  continuity.  The  two  professionals 
available  to  operate  the  RCP  should  not  be  supervisory  or 
managaoent  personnel. 

Commant 

The  radioactive  materials  program  ia  currentlv  staffed  at  a 
level  of  approximately  0.9  person-years/ 100  licenses. 
Presently,  the  State  haa  only  one  professional  staff  person 
other  than  the  program  manager.  The  ataff  deficiency  ia 
contributing  to  the  significant  finding  in  the  Category  Z 
Indicator,  Status  of  InspSction  program. 

Racommendation 

He  strongly  recommend  that  one  additional  profeasional 
peraon  be  added  to  the  Maine  staff.  The  radiation  control 
program  (RCP)  muat  not  have  less  than  two  professionals 
available  with  training  and  experience  to  operate  the  RCP  in 
a  way  which  provides  continuous  coverage  and  continuity. 

4.  staff  sunarvlslon  la  a  Category  TT  Tndleator 

Quldflllna  Statement 

•    Supervisory  personnel  should  be  adequate  to  provide 
guidance  and  review  the  work  of  senior  and  junior 
personnel . 
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8«nier  pcrsennsl  •heuld  r«vi«v  *pplie«tiona  and  Inapae^ 
llettnaaa  lnd«p«ndantly,  aenlter  work  of  junior 
porsonnal,  and  partleipata  in  tba  aatabllahaant  of 
policy. 

Junior  paraonnal  should  ba  Initially  liaitad  to 
raviaving  lieanoa  applioationa  and  inapacting  aaall 
prograaa  undar  oloaa  auparviaion. 


During  tha  onaita  raviav  of  aalaetad  lieansa  and  oonplianoa 
filaa,  it  waa  not  avidant  froa  tha  raviav  of  tha  filaa 
whathar  or  not  tha  action  baing  takan  had  tha  banafit  of 
auparviaory  raviav  in  all  caaaa. 

Raoommandatton 

Ha  racoBunand  that  a  aalaetad  aaapla  of  all  licanaa  and 
coaplianca  actions  ba  raviavad  in  dapth  by  tha  progras 
aanagar.  Wa  auggaat  tha  uaa  of  a  chaeklist  for  oonsistanoy 
and  docuaantation  purposaa. 

Training  la  a  e«fe^yayv  TT  Tfiillftatftf 

flu  Ida  Una  Btataiwant 

•  Sanior  paraonnal  ahould  hava  attandad  NRC  eora  couraaa 
in  licanaing  oriantation,  inapaction  proaaduraa, 
aadical  practicaa  and  industrial  radiography  practicas. 

•  Tha  RCP  ahould  hava  a  prograa  to  utilita  apacific  ahort 
couraaa  and  vorkshops  to  maintain  an  appropriata  laval 
of  ataff  taehnical  coapatanca  in  araaa  of  changing 
tachnology. 

•  Tha  RCP  ataff  ahould  ba  af fordad  opportunitiaa  for 
training  that  ia  eonaistant  vith  tha  naada  of  tha 
prograa. 

Tha  taehnical  ataff  ia  otirrantly  raatrictad  froa  travaling 
for  aora  than  14  daya  annually  out-of-8tata.  Spacialisad 
training  in  ragulatory  health  physics  raquirss  that  nav 
paraonnal  have  at  laast  11  vaaks  of  baaic  couraaa  ovar  a  tvo 
yaar  period.  Beyond  thia,  aenior  personnel  are  expected  to 
attend  periodic  vorkshops,  seainara-and  National  aaetinga. 
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HaeQmmandatlon 

Mm   rftoomDsnd  that  tha  eut-of-Stata  traval  raatrictions  b« 
liftad  for  radiation  control  parsonnal  to  permit  ataff  to 
Bttand  nttoaaaary  training  coursea  to  aatabliah  and  Maintain 
teohnieal  oonpatanca  and  nrc  sponaorad  vorkahopa  and 
aaatinga. 

6.  Tfchnteal   Adviaorv  rftwmitteaa    ia   a   Catflaorv   II   Indicator 
ftnidallna   Btiataitiant 

•  Technical  conaltteaa ,  Federal  agenciea/  and  other 
reaource  organizatione  ehould  be  uaed  to  extend  ataff 
capabilltiea  for  unique  or  technically  complex 
problens . 

•  A  State  Medical  Advisory  Committee  should  be  used  to 
provide  broad  guidance  on  the  uses  of  radioactive  drugs 
in  or  on  humans.  The  committee  should  represent  a  vide 
spectrum  of  medical  disciplines.  The  committee  should 
advise  the  RCP  on  policy  matters  and  regulations 
related  to  use  of  radioisotopes  in  or  on  humans* 

9    Procedures  should  be  developed  to  avoid  conflict  of 
interest,  even  though  committees  are  advisory.  This 
does  not  oaan  that  representatives  of  the  regulated 
community  should  not  serve  on  advisory  oommittees  or 
not  be  used  as  consultants. 

Comment 

The  radiological  health  program  does  not  currently  have  a 
Technical  Advisory  Committee  for  general  radiation  matters, 
nor  a  Medical  Advisory  Subcommittee  for  medical  radiation 
matters. 

RBcommandation 

The  State  should  take  steps  to  establish  a  Technical 
Advisory  Committee  and  also  name  a  Medical  Advisory 
Subcommittee.   These  committees  will  prove  themselves  to  be 
invaluable  in  their  input  on  draft  regulations  and  e  backup 
in  handling  radiation  incidents. 

7.  AdmlnlatrafMv  Proeedurafl  ia  a  Category  II  Indicator 
fluldeline  Statement 

The  RCP  should  establish  written  internal  policy  and 
administrative  procedures  to  assure  that  program  functions 
are  carried  out  as  required  and  to  provide  a  high  degree  of 
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uniformity  and  continuity  in  regulatory  practical.  Thaaa 

lieanaa 
and 


eonnunioation  media,  conflict  of  Intarest  policias  for 
aaployeas,  axchang«-of -information  and  other  functiona 
required  of  the  program.  Adminiatrative  procedurea  are  in 
addition  to  the  technical  procedures  utilized  in  lioenaing, 
inapection  and  enforcanent. 

CQitmant 

During  this  review  meeting  it  vae  noted  that  the  program 
ataff  was  diligently  at  work  drafting  adminiatrative 
procedurea.  A  comment  on  the  need  for  such  procedures  vaa 
expressed  during  the  initial  viait  in  September  1992. 

We  recommend  the  eatabliahment  of  administrative  and  office 
procedures.  However,  in  view  of  the  ataff  resource  problem 
and  the  inspection  backlog,  we  recommend  that  aa  an  interim 
measure  the  staff  utilize  NRC  procedures  where  poaaible  and 
poatpone  procedure  writing  until  the  inapection  backlog  is 
satiafactorily  reduced. 

SUMMARY  DISCUSSION  WITH  STATE  REPRESEKTATIVES 

A  summary  meeting  to  present  the  results  of  the  regulatory 
program  review  was  held  on  April  30,  1993,  with  Dr.  Graham, 
Mr.  B&rtlatt  and  Mr.  Toppan.  The  review  team  explained  the 
background  and  obligations  of  the  Agreement  State  Program,  the 
history  of  the  Maine  radiation  control  program,  the  acope  of  the 
current  review. 

The  details  of  the  findings  in  the  Category  I  Indicators,  as  well 
as  thoaa  found  in  the  five  category  XI  Indicators  identified  in 
this  enclosure,  were  discussed  at  length.  The  review  team 
pointed  out  that  the  root  cauae  for  the  inspection  baekleg  ia  the 
program  management  failure  to  maintain  the  target  inapeotlen 
schedule  of  approximately  40  inapectiens  per  year.  An  adequate 
ataffing  level  is  critical  to  meeting  this  target. 
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Mr.  Toppan,  th«  Main*  program  director,  statad  that  tha 
Inspaatlon  schadula  had  In  fact  baan  allovad  to  build  up.  Ha 
attrlbutad  this  to  a  staffing  shortage,  both  taohnioal  and 
••eratarlai,  and  th«  focua  that  thay  plaoad  on  %«riting 
procaduraa.  The  NRC  ataff  atatad  that  while  operating  proceduraa 
are  important,  ve  would  adviae  that  the  Maine  ataff  utilise  NRC 
procaduraa  where  poaaible  in  order  to  concentrate  on  pending 
casework  (licensing  and  compliance).  Thia  comment  alao  extends 
to  the  other  Category  Z  Indicator  regarding  procedurea  for 
handling  allegations. 

A  Category  II  Indicator  regarding  the  establishment  of  technical 
and  nadical  advisory  committees  waa  of  interest  to  Dr.  Graham. 
Dr.  Graham  agreed  that  these  committeea  could  be  of  use  to  the 
State's  radiation  control  program  and  indicated  that  she  would 
review  the  path  needed  to  activate  then. 

Regarding  the  staffing  shortfall,  Mr.  Toppan  stated  that  a 
replacement  for  the  secretary  that  they  lost  was  already  hired 
and  would  start  worK  on  June  10,  1993.  Additionally,  the  need 
for  a  technical  position  was  anticipated  by  the  State.  However, 
as  a  result  of  the  findings  of  this  review,  Mr.  Toppan  indicated 
that  he  would  file  the  required  paperwork  to  accelerate  the 
hiring  procesa.   Dr.  Graham  was  reaponsive  to  our  comment  on  the 
State's  restriction  (14  days  per  year)  regarding  out-of -State 
travel  and  aha  indicated  that  she  would  try  to  get  this 
restriction  lifted. 

The  review  team  leader  expressed  appreciation  for  the  cooperation 
given  to  the  team  by  the  State  staff.  It  waa  also  explained  that 
Mr.  Carlton  Kammerer,  Director,  Office  of  State  Programa,  will 
submit  the  final  results  of  the  review  in  a  letter  to  Dr.  Graham, 
and  that  the  State  will  be  expected  to  respond  to  the  comments  in 
the  letter  and  this  enclosure.  Due  to  the  serious  nature  of  the 
findings,  it  was  explained  that  the  State  should  expect  a  follow- 
up  review  within  the  next  three  to  nine  months  to  review  program 
progress. 
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SP  PLAN  OF  THE  DAY  -  FRIDAY.  DECEMBER  18.  lao? 


LEAVE 

CWS 
(P.M.) 


S.  Schwartz 


MEETINGS 
8:30 

12:45 


C.  Kaimerer  -  picking  up  Information  from  Maryland 
Radiological  Health  Program  (Baltimore.  MO) 

C.  Karanerer  -  EDO  Staff  Meeting 


SP  TRAVEL 
12/14-18 


L.  Boiling  -  Reviewing  licensing  casework  for  New 
Hampshire  Radiation  Control  Program  (Concord,  NH) 
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NUCLEAR  REGULATORY  COMMISSION 

WASHINOTON.  O.  C  20659 


December  18,  1992 


NOTE  TO:   H.  L.  Thompson,  Jr,  DEDS 

T.  T.  Martin,  Regional  AdminlBtrator,  RI 

R.  M.  Bemero,  Dlr.,  NMSS 

R.  E.  Cunningham,  NMSS/IMNS 


DIR  RF 
SA  RF 

CKammerer 
SSchwartz 
VMiller 
CMaupin 
Maryland  File 


6a( 


The  attached  State  of  Maryland  file  concerning  mlsadmlnlstratlons 
at  Sacred  Heart  Hospital  In  Cumberland,  Maryland  has  been  made 
publically  available  today. 

It  is  sent  to  you  for  reference  and  review,  particularly  as  it 
may  relate  to  generic  issues. 


Carlton  Kammerer,  Director 
Office  of  State  Programs 
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UNITED  STATES 
NUCLEAR  REGULATORY  COMMISSION 

WASHINOTON.  O.C. 


@Mlt 


October  22,  1992 


The  Honorable  Terry  Branstad 

Governor  of  Iowa 

State  Capitol 

Oes  Moines.  Iowa  50319 

Dear  Governor  Branstad: 

This  letter  refers  to  the  discussion  Mr.  A.  Bert  Davis.  Region  III 
Administrator.  Ms.  B.  J.  Holt.  Chief.  Nuclear  Materials  Safety  Section  1. 
Mr.  James  Lynch.  State  Agreements  Officer  and  Mr.  Carlton  Kannerer,  Director, 
Office  of  State  Programs,  held  with  Mr.  Christopher  G.  Atchison,  Director, 
Iowa  Department  of  Public  Health,  Mr.  Jack  Kelly,  Director,  Division  of  Health 
Protection,  Mr.  Donald  Flater,  Chief.  Bureau  of  Environmental  Health  and 
Mr.  David  Fries.  Director.  Division  of  Administration  and  Planning,  on 
September  4,  1992.  As  a  result  of  our  follow-up  review  of  the  State's 
radiation  control  program,  our  view  is  that  the  Iowa  program  has  serious 
management  and  programmatic  deficiencies  which,  unless  addressed 
expeditiously,  could  put  your  274b  Agreement  in  Jeopardy.  The  NRC  will 
provide  the  State  with  short-term  assistance  as  described  in  more  detail  in 
this  letter,  to  assist  in  your  prompt  correction  of  the  program  deficiencies. 

In  1985,  you  and  the  NRC  Chairman  signed  an  Agreement  pursuant  to  Section  274b 
of  the  Atomic  Energy  Act,  whereby  the  State  of  Iowa  assumed  the  regulatory 
authority  for  byproduct  material  (as  defined  in  Section  lle.(l)  of  the  Atomic 
Energy  Act),  source  and  special  nuclear  material  in  quantities  not  sufficient 
to  form  a  critical  mass.  The  Agreement  provided  that  the  State  will  use  Its 
best  efforts  to  maintain  continuing  compatibility  with  the  NRC's  program.  The 
past  two  reviews,  In  July  1990  and  October  1991.  resulted  in  the  withholding 
of  a  finding  of  adequacy  and  compatibility  due  to  significant  programmatic 
deficiencies.  The  current  review  found  the  radioactive  materials  program 
continuing  to  decline  to  the  point  where  Immediate  measures  need  to  be  taken 
to  reestablish  the  State's  ability  to  conduct  basic  materials  inspection  and 
licensing  functions.  We  believe  that  immediate,  decisive  actions  must  be 
taken  by  the  State  of  Iowa  to  restore  the  radioactive  materials  program  to  a 
level  of  adequacy  that  will  provide  protection  of  public  health  and  safety. 

In  order  for  the  State  to  continue  with  the  274b  program,  strong  management 
involvement  and  control  must  be  instituted  and  the  staffing  shortage,  which 
has  plagued  the  program  for  years,  must  be  alleviated.  These  elements, 
quality  management  and  qualified  staffing,  are  essential  to  bring  the  program 
back  to  an  adequate  and  compatible  standing  and  to  provide  a  lono-term 
solution  to  program  deficiencies.  We  would  appreciate  receiving  from  you, 
within  thirty  days  of  this  letter,  an  action  plan  for  responding  to  the 
recommendations  in  the  enclosure. 
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The  Honorable  Terry  Branstad        2 

Your  staff  stated  during  the  September  4,  1992  meeting  that  Iowa  was  making  an 
effort  to  increase  management  involvement  and  control  over  the  materials 
program  by  a  restructuring  which  would  allow  managers  increased  interaction 
time  with  the  radioactive  materials  program.  The  NRC  believes  that  active  and 
consistent  management  of  the  materials  program  is  essential  to  improve  and  to 
add  stability  to  Iowa's  program.  Management  must  be  involved  on  a  daily  basis 
in  program  oversight,  personnel  development  and  quality  control. 
Mr.  David  Roederer  of  your  staff  informed  me  that  two  technical  staff 
positions  were  released  for  recruitment  and  hiring  for  the  radioactive 
materials  program.  Mr.  Plater  has  also  informed  us  that  negotiations  are 
underway  with  a  consultant  to  provide  inspection  training,  to  write  procedures 
and  to  develop  inspection  and  licensing  tracking  systems.  The  NRC  will 
provide  short-term  assistance  to  the  State  of  Iowa  to  achieve  our  common  goal 
of  public  health  and  safety  by  providing  licensing  and  inspection  training  and 
technical  assistance.  Region  III  license  reviewers  and  inspectors  will 
provide  training  and  assistance  to  your  staff  in  the  Des  Moines  office,  the 
Region  III  office  and  at  your  licensee  facilities.  Mr.  Lynch,  the  Regional 
State  Agreements  Officer,  will  work  out  the  details  of  this  effort  with 
Mr.  Atchison  in  the  near  future. 

Enclosure  1  contains  an  explanation  of  our  policies  and  practices  for 
reviewing  Agreement  State  programs.  Enclosure  2  is  a  summary  of  our 
assessments  and  comments  which  were  discussed  with  your  staff  at  the 
conclusion  of  the  review.  As  stated  earlier,  we  request  specific  responses 
from  the  State  on  the  current  review  comments  and  recommendations  in  Enclosure 
2  and  in  this  letter  within  thirty  days  of  this  letter  date.  As  discussed  in 
this  summary,  we  are  concerned  that  several  commitments  made  in  response  to 
our  October  1991  review  were  not  factual.  Specifically,  the  January  6,  1992 
letter  to  Mr.  Kammerer  which  was  signed  by  Mr.  Plater  and  Mr.  Hokel  stated: 
(1)  that  certain  information  notices  had  been  sent  to  licensees  when  they  had 
not;  (2)  that  licensing  audit  checklists  would  be  used  in  casework  audits 
henceforth  and  they  were  not;  and  (3)  that  licensing  notebooks  had  been 
developed  when  they  had  not.  This  information  was  partially  addressed  in 
Mr.  Plater's  letter  of  September  16,  1992.  These  misrepresentations  question 
the  credibility  and  the  effectiveness  of  management  oversight  of  the  program. 
Iowa's  upper  management  should  address  this  concern  in  the  response  to  this 
letter. 

When  received,  we  will  provide  Mr.  Atchison  with  our  thoughts  on  the  action 
plan,  and  in  any  event,  we  will  review  the  progress  of  the  Iowa  program  in 
three  months  to  determine  if  necessary  progress  has  been  made  to  justify 
continuation  of  the  274b  Agreement. 

In  accordance  with  NRC  practice,  I  am  also  enclosing  a  copy  of  this  letter  for 
placement  in  the  State's  Public  Document  Room  or  otherwise  to  be  made 
available  for  public  review. 
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The  Honorable  Terry 


stad 


i.h 


I  appreciate  the  courtesy  and  cooperation  extended  the  NRC  staff  during  the 
review.  I  an  looking  forward  to  your  response. 

Sincerely, 

Orisfiiat  Signed  ^ 
Jamas  Ml  TiylK- 


Janes  H.  Taylor 

Executive  Director  for  Operations 


Enclosures: 
As  stated 


cc  w/encis: 

Christopher  G.  Atchison,  Director 

Iowa  Department  of  Public  Health 
John  R.  Kelly,  Director 

Division  of  Health  Protection 
Donald  A.  Flater.  Chief 

Bureau  of  Environmental  Health 
Carlton  Kannierer,  Director 

Office  of  State  Programs 
A.  Bert  Davis,  Regional  Administrator 

NRC  Region  III 
State  Public  Document  Room 
NRC  Public  Document  Room 
State  Liaison  Officer 


bcc  w/encls: 
The  Chairman 
Comiss loner  Rogers 
Commissioner  Curtiss 
Commissioner  Remicic 
Connissioner  de  Planque 


[The 


referenced  enclosures  are  filed  for  the  record  in  the  subcommittee  office.] 
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UNITED  STATES 
lUCLEAR  REGULATORY  COMMISSION 

•MIMINOTON.  O.  C  MMB 


1992  0£C  I  toM^^'ii.   1992 


MENORAKDUH  FOR: 


FROM: 


B«n  B.  Hay*fi,  Dlractor 
Offic*  of  Invastigations 


^n6   _:^Df 

I  |1B_ 


SUBJECT: 


Reference: 


JaaeB  A.  Fitzgerald 
Asslatant  General  Counsel  for 
Legal  Counsel,  Legislation  & 
Special  Project* 

POSSIBLE  VIOLATIONS  OF  NRC  REGULATIONS  BY  THE 
STATE  OF  IOWA 


Memorandum  for  William  C.  Parler  from  Ben  B.  Hayes 
dated  Nov.  24,  1992. 


The  referenced  memorandum  has  been  referred  to  me  for  a  response. 
The  memorandum  details  a  factual  situation  involving  the  State  of 
Iowa,  an  Agreement  State,  and  asXs  if  an  alleged  false  statement 
proffered  by  an  Agreement  State  organization  would  violate  any 
NRC  regulation.   As  we  explain  below,  we  are  unable  to  find  an 
NRC  regulation  that  would  be  violated  by  the  alleged  statement, 
assuming  arguendo  that  the  statement  was  indeed  made  with 
knowledge  that  it  was  false. ^ 

First,  the  alleged  false  statement  would  not  constitute  a 
violation  of  any  regulation  found  in  10  C.F.R.  Part  150,  which 
sets  out  guidelines  governing  NRC  authority  in  Agreement  States. 
Second,  we  have  concluded  that  neither  the  provisions  in  10 
C.F.R.  Part  21  nor  10  C.F.R.  Part  2  apply  to  this  situation.   By 
its  language.  Part  21  applies  to  licensees  and  their  corporate 
officers  ("each  ...  entity  licensed  pursuant  to  the  regulations 
in  this  chapter  . . .  and  to  each  director  and  responsible  officer 
of  such  licensee."   10  C.F.R.  $21.2).   Meanwhile,  Part  2  (the 
"wrongdoer  rule")  applies  to  "persons  subject  to  the  Commission's 
jurisdiction,  including  licensees  and  persons  not  licensed  by  the 
Commission."   10  C.F.R.  S2.1(b).   fi££  56  Fed.  Reg.  40664,  40684 


Contact: 
Charles  E. 
504-1606 


Mull ins,  OGC 


'We  also  agree  with  the  Office  of  State  Programs  that  loira's 
failure  to  forward  NRC  Information  Notices  to  its  licensees  d^s 
not,  in  and  of  itself,  constitute  a  violation  of  NRC  regulations. 
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B«n  Hayu,  Dir.  a  n-^-_w« 

*  DBOttbw  11,   1992 

(Aug.   15,   1992) .     Itia  r«f«r«nc«  to  "pmruoam  not  liewiMd  i«f  4-h. 

uanded,    42  O.S.C.   $2021,  which  .uthOTiii,  tt«  wTti  Mtlr  ?;«-« 

4,    lf^7).      The  AEA  SuS^SJ;.  gS  fe^'io"   '**•   ■^-    ""'    <'""• 

taralnate  or  suspend  all  or  part  of  its 

-,?^?f*"*.**:,^'  **»•  CommiuBioa   finds  that 
such  tersinatlon  or  suspension  Is  reouired  to 
protect  public  health  aJ^d  safety,  orVtfif 
the  state  has  not  complied  with  one  or  sore 
of  the  requirements  of  this  section. 

42  U.S.C.  S2021(j){l). 

t5^tS^;''inf^rt?^n''"  '^°   "°^  'PgP^»g«ny  include  the  filing  of 
irutntui  inrormation,  per  se.   However  th»  mtit^^A   «.n     ' 

statement  could  consti?efef  vidScr^f '.^SreiillS-'Sj^Ihe 

statement  by  itself  to  constitute  such  .vlSeSS,"fSoit  lore 
the  statement  would  have  to  relate  to  a  subjert  of  sulh      ' 

2d?  wo5lriSe^rtSJ^S:J!"^"^'  •^•^  "^owiSirSlsi'^hen 

l^'-SaaaB   A.  Fitrgerald 
V  Assistant  General  Counsel  for 
Lfgal  Counsel,  Legislation  t 
Special  Projects 


•subw1*^®«  it  '°^^   question  whether  an  Agreement  State  is 
subject  to  the  Commission's  jurisdiction."  raisino  Ir.  ♦T.^  «.k- 
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UNITED  STATES 
NUCLEAR  ReOULATORY  COMMISSION 

WAtHINOTON,  D.C.  —  CCOt 


July  20,    3.993 


ecH  z3 


MEMORANDUM  FOR: 


FROM: 


SUBJECT: 


Hugh  L.  Thoiapson,  Jr. 

Deputy  Executive  Dlrectori  for  Nuclear  Heterlele 

safety,  safeguards  and  operations  support 


William  C.  Parler 
General  Coimsel 

AUTHORITY  TO  FOLLOW-UP  O^  POSSIBLE  WRONGDOING 
BY  AGREEMENT  STATE  OFFIC^LALS 


There  possibly  could  be  some  future  aisunderstanding  on  our 
authority  in  this  area  because  of  possible  inferences  which  oould 
be  drawn  from  advice  provided  by  OOC  last  year  on  a  different 
specific  issue. 

My  position  is  that  this  agency  has  the  authority  to  pursue  any 
issue  that  raises  potential  radiologic  health  and  safety  issues  for 
the  nuclear  materials  and  facilities  defined  in  The  Atomic  Energy 
Act. 

If  questions  of  our  authority  ^^this  particular  area  come  up  in 
the  future,  I  would  appreciate  being  informed!  so  that  we  can  assure 
that  the  available  authority  is  exercised  by  the  agency  if 
warranted  by  the  circumstances. 


William  C.  ParfLer 
General  Ceunse|L 
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United  Statea  General  Accounting  Offlce 


r^  \r\  Report  to  the  Chairman,  Environment, 

^^^^  Energy,  and  Natural  Resources 

Subcommittee,  Committee  on 
Government  Operations,  House  of 
Representatives 


NUCLEAR 
REGULATION 

Better  Criteria  and 
Data  Would  Help 
Ensure  Safety  of 
Nuclear  Materials 


GAO/RCED-93-90 
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GAO 


United  States 

General  Accounting  Office 

Washington,  D.C.  20648 


Resources,  Community,  and 
Economic  Development  Division 

B-251678 

April  26, 1993 

The  Honorable  Mike  Synar 
Chairman,  Environment,  Ekiergy, 

and  Natural  Resources  Subcommittee 
Committee  on  Government  Operations 
House  of  Representatives 

Dear  Mr.  Chairman: 

This  report  responds  to  your  request  that  we  review  certain  aspects  of  the  Nuclear  Regulatory 
Commission's  (nrc)  nuclear  materials  program.  This  report  makes  several  reconmiendations  to 
improve  nrc's  management  of  this  program.  It  also  contains  a  matter  for  consideration  by  the 
Congress  on  the  need  for  nuclear  materials  licensees  to  provide  financial  assurance. 

Unless  you  pubUcly  aruiounce  its  contents  earlier,  we  plan  no  further  distribution  of  this  report 
until  30  days  from  the  date  of  this  letter.  At  that  time,  we  vrill  send  copies  to  the  appropriate 
congressional  committees;  the  Chairman  of  the  Commission;  and  the  Director,  Office  of 
Management  and  Budget.  We  will  also  make  copies  available  to  others  upon  request. 

This  work  was  performed  under  the  direction  of  Victor  S.  Rezendes,  Director,  Energy  and 
Science  Issues,  who  can  be  reached  at  (202)  512-3841  if  you  or  your  stafi'  have  any  questions. 
Other  major  contributors  to  this  report  are  listed  in  appendix  VIH. 

Sincerely  yours. 


J.  Dexter  Peach 

Assistant  Comptroller  General 
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Executive  Summary 


Purpose 


Nuclear  materials — some  intensely  radioactive — are  widely  used  in 
instniments  that  identify  flaws  in  construction  materials  for  bridges  and 
other  structures,  as  well  as  in  medicine  for  such  uses  as  it\iections  to 
diagnose  and  treat  diseases  like  cancer.  The  Nuclear  Regulatory 
Commission  (nrc)  regulates  the  safe  use  and  control  of  these  materials. 
NKC  enforces  its  regulations  in  one  of  two  ways — by  nrc  itself  or  by  states 
that  enter  into  agreements  with  nrc  (agreement  states).  Agreement  states 
assume  regulatory  responsibility  and  must  have  programs  that  are 
compatible  with  nrc's  and  adequate  to  protect  public  health  and  safety. 

Concerned  about  whether  nrc  is  ensuring  that  the  public  is  adequately 
protected  from  these  nuclear  materials,  the  Chairman,  Elnvironment, 
Energy,  and  Natural  Resources  Subcommittee,  House  Committee  on 
Government  Operations,  asked  gag  to  review  (1)  the  comparability  of 
nrc's  programs  for  agreement  states  and  NRC-regulated  states,  including 
assessments  of  the  effectiveness  of  both  programs,  and  (2)  nrc's  actions 
on  GAO's  recommendations  in  a  related  1988  report' 


Background 


The  Atomic  Energy  Act  of  1954,  as  amended,  designated  nrc  as  the  agency 
responsible  for  establishing,  among  other  things,  a  licensing  and 
ii^spection  program  for  radioactive  materials  not  used  in  nuclear  wes^xjns 
or  by  utilities  for  producing  electricity.  Misuse  of  these  materials  has 
resulted  in  serious  radiation  bums,  accumulation  in  the  body  that  could 
later  contribute  to  cancer  or  genetic  defects,  and  even  premature  death. 
NRC  has  two  programs  to  control  nuclear  materials — one  for  NRC-regulated 
states  that  have  opted  not  to  assume  nrc's  regulatory  authority  and  the 
other  for  agreement  states.  Through  its  five  regional  offices,  nrc  regulates 
about  8,000  licenses  in  industries,  hospitals,  and  research  facilities  in  21 
NRC-regulated  states,  nrc's  second  program  oversees  29  agreement-state 
programs  that  regulate  about  15,000  similar  licenses,  nrc  discontinued  its 
authority  after  these  states  agreed  to  meet  and  maintain  its  regulatory 
standards,  nrc  may  temporarily  suspend  or  revoke  state  programs  that  are 
not  in  compliance. 

In  its  1988  report,  gao  n\ade  four  recommendations  to  improve  nrc's 
materials  licensing,  inspection,  and  enforcement  programs. 


'Nudear  RegulaUon:  Suicter  Controls  Needed  for  Radioaaive  Byproduct  Material  licemes 
(GACVRCe589-15,  Oct  12, 1088). 


Facet 


GACMKCED4»-M  Nadear  MaterUla  Reolatfaa 
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Executive  Sumiiiary 


Results  in  Brief  ^^  litcks  good  criteria  and  data  to  evaluate  the  effectiveness  of  its  two 

materials  programs,  nrc  has  an  overall  goal  to  adequately  protect  the 
public  from  radiation,  which  it  fulfills  by  licensing  and  inspecting  nuclear 
activities  and  by  taking  enforcement  actions  to  ensure  compliance  with  its 
rules  and  regulations.  However,  nrc  has  not  established  common 
perfoniuuice  indicators — inspection  backlogs,  radiation  overexposures,  or 
number  of  violations — that  can  be  measured  to  determine  if  its  goal  is 
being  met.  Therefore,  nrc  cannot  ensure  that  it  is  effectively  managing  its 
radioactive  materials  program  and  properly  overseeing  public  health  and 
safety.  Further,  because  its  two  programs  are  independent  of  each  other, 
with  each  program  using  different  indicators  to  measure  effectiveness,  nrc 
cannot  determine  whether  the  public  in  each  state  is  receiving  the  same 
mirumum  level  of  protection,  nrc  also  does  not  require  comparable  data  to 
be  collected  and  summarized  in  the  same  format  for  both  programs. 
Therefore,  nrc  lacks  the  information  needed  for  making  iirformed  program 
decisions  through,  for  example,  identifying  trends  and  patterns  that  signal 
the  need  for  changes. 

For  agreement-state  programs,  nrc  does  not  have  specific  criteria  or 
procedures  to  determine  when  to  suspend  or  revoke  an  inadequate  or 
incompatible  program,  nrc  program  officials  believe  that  questions  of 
adequacy  and  compatibility  must  be  determined  by  good  professional 
judgment  and  prefer  to  work  with  agreement  states  to  correct  and  improve 
their  programs  rather  than  to  revoke  them.  Consequently,  nrc  has  never 
found  a  state  program  to  be  incompatible  or  inadequate,  although  one 
program  was  so  poorly  run  that  the  governor — not  nrc — returned  program 
authority  to  nrc.  For  the  NRC-regulated  state  programs,  nrc's  review  of  the 
regional  offices'  program  management  does  not  provide  an  overall 
assessment  of  whether  the  programs  are  adequate  to  protect  public  health 
and  safety. 

NRC  has  acted  on  all  but  one  of  the  recormnendations  gao  made  in  1988.  It 
has  not  required  a  minimum  level  of  financial  assurance  that  licensees  can 
pay  for  the  cleanup  of  accidental  releases  of  radioactive  materials. 
Consequently,  the  govermnent  may  be  held  liable  for  cleanup,  which  can 
exceed  $2  million  for  a  single  release. 


PUe  3  GjMVBCEIVSS-M  Nnclear  Msterlal*  SefnUtkw 
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Principal  Findings 


Programs  Lack  Common 
Set  of  Performance 
Indicators 


NRC  uses  different  indicators  to  measure  the  effectiveness  of  its  two 
programs.  For  agreement  states,  nrc  uses  29  indicators  in  a  bieimial 
questioimaire  that  has  over  100  questions.  For  MRC-regulated  states,  NBC 
annually  reviews  its  regional  offices'  program  management  for  goals  and 
accomplishments,  using  a  broader,  more  general  questionnaire  with  about 
22  questions,  nrc  program  officials  do  not  believe  they  need  to  have 
comparable  performance  indicators  to  ensure  program  effectiveness.  But 
without  such  indicators,  nrc  carmot  ensure  that  a  minimum  level  of  safety 
is  afforded  to  all  or  determine  when  any  state  falls  short  of  that  minimum. 


NRC  Needs  Comparable 
Management  Information 


Partly  because  nrc  uses  different  performance  indicators  and  assesses  for 
different  time  periods,  it  does  not  require  or  collect  the  same  ii\formation 
for  the  two  programs.  Therefore,  nrc  lacks  information  on  the  effective 
management  of  the  nuclear  materials  program  overall,  nrc  does  not 
believe  it  has  to  collect  information  in  the  same  format  for  both  programs 
to  determine  whether  they  are  effectively  protecting  public  health  and 
safety.  Also,  the  nationwide  information  it  collects  and  reports  on  is 
inaccurate  or  incomplete.  Such  reports  as  nrc's  Quarterly  Report  to  the 
Congress  on  Abnormal  Occurrences  are  of  limited  value  in  identifying 
significant  incidents  of  radiation  exposure  occurring  nationwide,  gag 
identified  at  least  four  occurrences  omitted  from  nrc's  quarterly  reports, 
including  radiation-related  deaths.  Even  nrc  officials  doubt  the  accuracy 
of  the  reporting  when  only  24  percent  of  the  occurrences  (22  of  91  over  5 
years)  were  reported  from  the  29  agreement  states,  which  regulate  twice 
as  many  licensees  as  nrc.  Without  accurate  and  comparable  data,  nrc  and 
(he  Congress  cannot  be  as  effective  as  possible  in  evaluating  trends  and 
patterns  for  the  two  programs  in  order  to  make  informed  decisions  about 
the  programs'  directions. 


Revocation  Process  Has 
Several  Flaws 


NBC  has  vague,  rather  than  specific,  criteria  or  procedures  for  suspending 
or  revoking  an  agreement-state  program.  For  example,  an  agreement  state 
must  adopt  certain  new  nrc  regulatioi\s  within  3  years  for  its  program  to 
be  considered  compatible.  Yet  noncompliance  with  this  requirement  does 
not  trigger  the  revocation  process  because  nrc  does  not  defme  which  or 
how  many  requirements  must  be  deficient  before  the  program  is  declared 
incompatible  or  inadequate.  According  to  program  ofBcials,  nrc  depends 
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on  its  Staffs  good  professional  judgment  to  determine  program  adequacy 
and  prefers  to  work  with  states  to  achieve  compliance. 

As  a  result,  although  several  states  do  not  meet  nrc's  requirements,  no 
state  program  has  been  declared  inadequate  or  incompatible.  Without 
specific  criteria  and  procedures,  it  is  questionable  whether  nbc  can 
successfully  initiate  the  revocation  process  and  whether  the  Commission 
is  adequately  protecting  the  public  in  all  states.  Further,  because  nrc  lacks 
common  performance  indicators  to  measure  its  programs,  it  does  not 
know  whether  its  NRoregulated  state  program  is  as  protective  as 
agreement-state  programs — even  those  that  might  be  found  inadequate. 
Therefore,  it  would  be  inappropriate  for  nrc  to  revoke  an  agreement-state 
program  until  the  Commission  can  ensure  that  the  NRC-regulated  state 
program  is  at  least  as  effective. 


NRC  Has  Not  Required 
Minimum  Financial 
Assurance  for  Licensees 


NRC  has  acted  on  all  but  one  of  the  recommendations  in  gao's  1988  report 
However,  nrc  has  not  required  at  least  a  minimum  level  of  financial 
assurance  that  licensees  can  pay  for  the  cleanup  of  accidental  spills  and 
releases  of  radioactive  material. 


Recommendations 


Because  of  the  inconsistent  way  in  which  nrc  evaluates  the  effectiveness 
of  its  two  materials  programs  in  achieving  the  goal  of  adequately 
protecting  the  public  from  radiation,  gao  recommends,  among  other 
things,  that  the  Chairman,  nrc,  establish  (1)  common  performance 
indicators  in  order  to  obtain  comparable  information  to  evaluate  the 
effectiveness  of  both  programs  in  meeting  nrc's  goal  and  (2)  specific 
criteria  and  procedures  for  suspending  or  revoking  an  agreement-state 
program.  If  the  NRC-regulated  state  program  is  found  to  meet  the  new 
performance  indicators,  nbc  should  suspend  or  revoke  any 
agreement-state  program  that  is  incompatible  with  or  inadequate  in 
meeting  the  performance  indicators. 


Matter  for 

Congressional 

Consideration 


Agency  Comments 


Because  of  nrc's  slow  progress  in  requiring  licensees  to  have  financial 
assurance  for  covering  accidental  spills  or  releases  of  radioactive  material, 
the  Congress  may  wish  to  consider  enacting  legislation  requiring  nkc  to 
establish  a  minimum  level  of  financial  assurance. 

GAG  discussed  the  facts  presented  in  this  report  with  the  Deputy  Elxecutive 
Director  for  Nuclear  Materials  Safety,  Safeguards  and  Operations  Support 
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and  other  nrc  oCQcials,  who  generally  agreed  with  the  facts  but  offered 
some  clarifications  that  were  incorporated  where  appropriate.  As 
requested,  gao  did  not  obtain  written  conunents  on  a  draft  of  this  report. 
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